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Preliminary Statement 
This is a §1292(b) interlocutory appeal from a decision 


and order of Hon. Robert L. Carter, U.S.D.J., entered No- 
vember 27, 1974 (252A-282A),* not yet reported. Appeal 


* Numbers with the suffix “A” refer to Appellants’ Appendix. 
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was permitted by this Court’s order of January 7, 1975, 
which also consolidated such appeal with separate appeals 
by defendants I.0.S., Ltd. (‘‘1O0S’’) and Bernard Cornfeld. 


Statement of Issues Presented for Review 


1. Does the District Court have subject matter jurisdic- 
tion under the securities acts over an action based on alleged 
misrepresentations contained in foreign public offerings of 
common shares of a foreign corporation, which does not 
have an office in the United States; whose securities are not 
traded in the United States, either on an exchange or over 
the counter; where here has never been a market in the 
United States for such securities; and where such securi- 
ties were bought outside the United States by 99,614 non- 
resident aliens, and also by 386 Americans, of whom 374 
were non-residents who bough’ outside the United States, 
and 11 were residents who bought in the United States; 
and where all such American buyers were directors, officers 
or employees of such foreign corporation or other insiders 
who bought under the prospectus specifically designed for 
sales to them? 


2. Can plaintiff, a resident American citizen, represent 
a class of 100,000 purchasers of stock of a foreign corpora- 
tion which did not have an office in the United States, where 
the stock was purchased in foreign offerings made by three 
prospectuses, and where 99,614, or over 99.6% of the class, 
consist of non-resident aliens who bought their stock 
abroad; 374, or 0.39% of the class, consist of non-resident 
Americans who were directors, officers, employees or other 
insiders of such foreign corporation, who also bought 
abroad; and a maximum of 11 of the class are resident 
Americans, who were also such directors, officers, employees 
or insiders, and who may have bought in the United States? 


3. Can the District Court exercise judicial jurisdiction 
over some 99,614 non-resident aliens of the United States, 
who purchased in a large number of countries in Europe, 
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Asia, Africa, Australia and South America, stock of a 
foreign corporation which does not have an office in the 
United States, and bind such non-resident aliens to a judg- 
ment rendered by such court, because a resident citizen 
brought suit in such court as their representative? 


4. Can a judgment rendered by the District Court be 
made binding on foreign class members in their native coun- 
tries, especially where they are nationals of countries which 
do not recognize the procedures of Rule 23(¢)(2) and (3) 
and would give no recognition to such a judgment? 


5. Is plaintiff, a resident American citizen, a proper 
class representative for a class consisting of 100,000 per- 
sons, of whom 99,614 are non-resident aliens of the United 
States, and is the class manageable? 


Statement of the Case 


Nature of the Case 


This action was commenced December 9, 1971, as a class 
action, by plaintiff Bersch, who on September 3, 1969 bought 
ane paid for 600 shares of common stock of IOS. The 
action is based on alleged misrepresentations in three sep- 
arate offering prospectuses, two dated September 24, 1969, 
and one dated September 22, 1969, three weeks after plain- 
tiff bought his shares. The three offerings aggregated 
11,000,000 shares, at $10 a share, or a total of $110,000,000. 


5,600,000 shares were sold in a primary offering under- 
written by defendants Drexel Firestone, Inc. (formerly 
Drexel Harriman Ripley) (‘‘Drexel’’), and five other under- 
writing houses; namely, Banque Rothschild, Hill Samuel & 
Co. Limited, Guinness Mahon & Co. Limited, Pierson, Hel- 
dring & Pierson and Smith, Barney & Co. These six under- 
writers are called the ‘‘ Drexel Group”’ (252A, fn.1). Such 


5,600,000 shares were sold under a prospectus solely to 
aliens residing in Europe, Asia and Australia, and no 
shares were sold to anyone in the United States or to 
Americans anywhere. 
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1,450,000 shares weve sold under a separate prospectus 
in a secondary offering limited to Canada, in which defend- 
J. H. Crane & Co. of Toronto (‘‘Crang’’), was the 
rwriter. None of these shares was sold to Americans 

‘ anada, and none was sold in the United £ tates. 


Finally, 3,950,000 shares were sold in another secondary 
offering, under a separate prospectus, in which defendant 
Investors Overseas Bank of Nassau (‘‘I0B’’), an IOS sub- 
sidiary, was the underwriter. This separate offering by 
1OB, limited to approximately 25,000 persons, was designed 
solely for sales to IOS employees and other IOS insiders, 
and sales thereunder were made almost exclusively to non- 
resident alions in Europe, Asia, Australia, Africa and South 
America. Sales under this offering couid also be made to 
United States citizens who were also IOS employees or 
other insiders, if non-residents of the United States, as 
authorized by an SEC order entered May 23, 1967. 386 
Americans bought as IOS employees or insiders, at least 
374 of whom were non-residents who bought outside the 
United States. 


Since the three offerings were of shares of a foreign cor- 
poration effeeted entirely outside the United States, with 
sales limited to non-resident aliens (except for such limited 
exception under the IOB prospectus), the offerings were not 
registered under the 1933 Act. The facts as to all three 
offerings were presented in advance to the SEC, which took 
no action to prevent sales because of such non-registration. 


Plaintiff, as an IOS employee and insider, is one of 
386 Americans who bought IOS stock. He appears, how- 
ever, to be the only resident citizen who bought, though he 
claims there are 11 others. He bought in violation of the 
SEC order*@f May 23, 1967 as to which he conceded prior 
knowledge.* He therefore bought with knowledge that, if 
a United States resident, he was barred from buying. 


Nevertheless, on September 3, 1969, plaintifi wrote di- 
rectly to the IOS office in Geneva, subscribing for 600 


* See Interrogatory 23(b) (34A) and the answer thereto (44A). 


5 


shares, and enclosing a cashier’s check in payment. Pre- 
sumably the sale was made without apparent realization 
that plaintiff was not qualified to buy, and he in effect 
‘*hootlegged’’ his 600 shares into the United States. The 
sale appears to have been made directly by IOS and not 
by the underwriter IOB under the IOB prospectus which 
issued three weeks after the sale. 


The complaint alleges violations of three provisions of 
the 1933 Act and three of the 1934 Act, including violation 
of Section 12 of the 1933 Act for selling securities for which 
a registration statement is not in effect under Section 5, 
and violation of the anti-fraud provisions of both the 1933 
and 1934 Acts (5A). The District Court describes the 
complaint as alleging that the prospectuses ‘‘were false 
and misleading in that they failed to reveal material facts 
concerning I.0.S.’s finances, illegal activities, chaotie book- 
keeping, and mismanagement, and the actual looting and 
plundering of LO.S.’s ticasury’’ (252A). 


The complaint further alleges that plaintiff is suing 
individually and on behalf of all persons who purchased 
IOS stock under the public offerings, and that ‘‘Class mem- 
bers are estimated to approximate 100,000 persons’’ (6A). 
The class plaintiff thus claims to represent falls into at 
least three categories: (1) plaintiff alone, or possibly 11 
resident Americans like plaintiff, who are IOS directors, 
officers, employees or other insiders who bought stock con- 
trary to the SEC order and who also may, in effect, have 
‘‘hootlegged’’ their stock into the United States; (2) some 
374 non-resident Americans who bought outside the Uniced 
States under the insider IOB prospectus, as authorized uy 
the SEC order; and (3) some 99,614 non-resident aliens, 
seattered in a large number of foreign countries in Europe, 
Africa, Asia, Australia and South America, who bought 
outside the United States. This category of non-resident 
aliens constitutes over 99.6% of the class plaintiff purports 
to represent. 


The complaint names as defendants, in addition to the 
eight above named un¢*rwriters under the three separate 
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offerings, defendant-appellant Arthur Andersen & Co. 
(‘*Andersen’’), described by the District Court as ‘‘an 
international accounting firm,’’ which had expressed its 
opinion as to the IOS financial statements as of December 
31, 1968 contained in each of the three prospectuses; IOS, 
now in the hands of a Canadian liquidator, and Bernard 
Cornfeld, former president of LOS. 


The Course of Proceedings Below 


On April 7, 1972, plaintiff moved before Judge Frankel 
for a Rule 23(c) order ‘‘declaring that this action can be 
maintained as a class suit’? (48A). All defendants urged 
denial, primarily because members of the proposed class 
have no claims under the federal securities laws. 


On June 28, 1972, Judge Frankel ruled, ‘‘but only for 
the preliminary purposes at hand’’ (81A), that the case 
might ‘‘proceed for the time being as a class action’’ (82), 
but left this question ‘‘open for re-examination under Rule 
23(c)(1)’’ (84A) after ‘‘extensive discovery’’ (81A). 


Judge Frankel also left ‘‘for later determination, upon 
a fuller record, the question whether foreign purchasers 
will be entitled to invoke the protections and sanctions of 
the American securities laws’’ (838A). Since the e.se was 
soon to be assigned to a single judge for all purposes, Judge 
Frankel felt that such basic jurisdictional issues should be 
decided by such assigned judge (844A). 


Although Rule 23(c)(2) requires the Court to ‘‘direct 
to the members of the class the best notice practicable 
under the cireumstances’’, no notice was ever sent. Plain- 
tiff’s counsel simply proceeded with the ‘‘extensive dis- 
covery”’. 


By order dated December 27, 1972 and entered on con- 
sent, it was agreed to limit plaintiff’s discovery to the 
issues of subject matter jurisdiction, personal jurisdiction 
and inclusion of foreign purchasers in plaintiff’s class 


(85A-92A). 
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Since plaintiff was seeking extraterritorial application 
of the federal securities laws to three separate foreign 
offerings of a foreign corporation, his discovery effort was 
focused at coming under Leasco Data Processing Equip- 
ment Corp. v. Maawell, 468 F.2d 1326 (2d Cir. 1972),— 
where this Court stressed meetings in New York,—by con- 
centrating on every meeting or communication held in*the 
United States, by anyone connected with the offerings, 
and on obtaining every letter, memorandum or document 
which might show some act of any nature in the United 
States, hopeful of finding something comparable to Leasco 
on which he could rely as a misrepresentation made in 
the United States.* 


Then, with such discovery complete, all defendants, in- 
cluding Andersen, moved on October 31, 1973 to dismiss for 
lack of subject matter jurisdiction or, in the alternative, to 
exclude from the proposed class the 99,614 non-resident 
aliens who bought outside the United States (107A, 110A, 
150A, 159A). The case was reassigned to Judge Carter 
(253A). 


On June 28, 1974, at a time when these threshold mo- 
tions made October 31, 1973, were still pending without 


having even been argued, the Drexel Group presented to 
Judge Carter a proposed order and stipulation of partial 
settlement (254A). Under such proposal, the Drexel 
Group purported to settle the $110,000,000 claim in behalf 
of the class of 100,000 shareholders for $700,000, to which 
plaintiff’s counsel had agreed, with an indicated fee to him 
of $200,000. 


* Plaintiff's counsel has himself described the comprehensiveness 
and thoroughness of his discovery. In a brief to this Court, dated 
December 23, 1974, opposing leave to appeal under §1292(b), plain- 
tiff’s counsel referred to “the extensive pre-trial discovery material” ; 
stated that there were “thousands of pages of exhibits and deposi- 
tions”; and argued that though this initial wave of “discovery was 
limited to’’ such jurisdictional and class action issues, his discovery 
was so searching that “the case has been substantially prepared for 
trial and very little discovery remains”,—even with respect to the 


merits (Br., pp. 9-10). 
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Objection was made by Andersen and oth<r defendants 
to the proposed order as to settlement, on the ground, inter 
alia, that there had never been a hearing or decision on the 
issues of subject matter jurisdiction, or of whether plain- 
tiff could represent a class of foreign purchasers, and thaf 
the District Court could not bind the 100,000 class mem 
bers to a settlement if it lacked subject matter jurisdiction, 
or otherv ‘se ‘ad no power to bind non-resident aliens to 
a judgment. oneurring in this position, Judge Carter, 
on July 15, 1974, advised counsel that he would: 


‘‘first determine whet*er subject matter j.cisdiction 
was present, advise the parties or: lly of its decision 
so that a notice of settlement could be perfected and 
distributed, and thereafter the court would file a written 
opinion explaining its holding’’ (254A). 


Disposition in the Court Below 


The motions made October 31, 1973 to dismiss for lack 
of subject matter jurisdiction or, in the alternative, to ex 
clude from the proposed class the 99,614 non-resident aliens 
who bought outside the United States, were decided by 
Judge Carter on July 29, 1974, without his having set the 
motions down for oral argument. His chambers notified 
counsel orally that the court had found subject matter 
jurisdiction and would approve notice of partial settlement 
and set a hearing on the settlement (254A). Later, Judge 
Carter agreed to delay action on the propo..1 settlement 
until his written opinion was prepared. 


On November 27, 1974, Judge Carter filed his writien 
opinion explaining his reasons for subject matter jurisdic- 
tion (252A-280A). While such opinion will subsequently 
be considered under the ‘‘Argument’’ section, essentially, 
Judge Carter concluded that he had subject matter juris- 
diction because the three separate prospectuses should be 
integrated as one offering (256A),—which he called his 
‘integrated offering thesis’? (259A, fn.2),—and because 
there had been ‘significant conduct’’ in the United States 
by various representatives of Drexel, Smith, Barney and 
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Price Waterhouse, .ccountants specially retained by 
Drexel as its accounting advisor, ‘‘which influenced and 
shaped the entire underwriting and offering’’ (268A). 
However, he recognized that ‘*much of the work pertormed 
at that time was preliminary research undertaken by 
Drexel prior to firmly committing itself’? (264-5A); and 
that ‘‘Obviously, many of the documented occurrences, 
taken by themselves, are of minimal significance’? (267A). 
Judge Carter also found that ‘subject matter jurisdic. 
ticn exists’’ by ‘‘application of the principles espoused in 
Le and Schoenbaum’?’* (268 He relied on Leasco, 
remarking that ‘‘in the instant case the ultimate represen- 
tations or inducements do not appear to have occurred in 
the United States, as was true in Leasco’’ (268A), and he 
relied on Schoenbaum., though, unlike Scho nbaum, the 
IOS stoe’s was not traded on a national exchange in the 

? United States. 


Subsequently, on December 4, 1974, Judge Carter made 
an order approving a notice which was in effect both a 
notice of a class action determination under Rule 23(c¢) (3) 
and a notice of compromise under Rule 23(e).** Such no- 
tice advised the 100,000 members of the class that they 
could opt out by March 6, 1975, and that ‘‘any judgment 
in this action, whether or not favorable to the ple nti 
class, will include all members who do not request e.  -- 
sion from the elass and will be binding upon all class mem- 
bers who do not so request exclusion’? (304A). 


Statement of the Facts Relevant to the 
Issues Presented for Review 


Judge Carter found subject matter jurisdiction by first 
integrating the three separate offerings into ‘‘a unified 
transaction for purposes of subject matter jurisdiction 


* Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir. 1968), cert. 
395 U.S. 906 (1969) 


; 
aen 


** This Court, by order made December 19, 1974, stayed Judge 
Carter’s order and the proposed mailing of the notice. 
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considerations’’ (256A), though he recognized the three 


offerings as separate for purposes of ir personam juris- 
diction over Crang (271A-273A). Then, based on certain 
preliminary activity in the United States by Drexel, Smith, 
Barney, their lawyers and accountants, Price Waterhouse, 
as to the Drexel offering, Judge Carter found subject mat- 
ter jurisdiction as to all three offerings, and also as to 
Andersen. 


Judge Carter’s opinion ignores the substantial and 
time-consuming work performed in Europe by underwrit- 
ers,—which may be conservatively estimated at over 90 


of the total work involved in the offerine,—-other than an 
erroneous si tient that the work broad constituted 
merely ‘*formal or ultimate acts staged in Europe 


e.g., the drafting of the final prospectuses and signing of 
agreements’? (267A). His opinion also ignores the fact 


that all Andersen’s work, with one or two de minimis ex- 
ceptions, was performed abroad. 


Accordingly, there will be comp.red the preliminary 
activity in the United States as to the Drexel primary 
offering with the substantial and definitive work in Europe. 
The two secondary offerings and Andersen's activity will 
be separately considered. 


The IOS Stock 


IOS was originally incorporated as a Panamanian co1 
poration in 1960 and reconstituted as a Canadian corpora- 
tion in June 1969, following which it maintained a regis- 
tered office in Montreal. Its principal exeeutive office was 
located in Geneva. It was the parent company of an inter 
national sales and financial service organization, principally 
engaged in the sale and management of mutual funds and 
complementary financial services (56A), 


IOS had no office in the United States, and did not 
transact any business in the United States, thovgh an 
affiliate owned a tract of land in Florida (73A, 204-205.A). 
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On May 23, 1967, IOS and its affiliates were forbidden 
by SEC order from engaging in any activity subject to its 
jurisdiction, and were barred from making sales of securi- 
ties to United States citizens or nationals wherever located, 
except for sales outside the United States ‘‘to officers, 
directors and full-time personnel of IOS and its sub- 
sidiaries’’ (192A-113, J4(i)). Accordingly, at the time of 
the three offerings, IOS and its affiliates were not engaged 
in the sale of mutual funds or other securities in the United 
States, or in any other activity subject to the SEC’s juris- 
diction (S56A-57A). 


IOS stock has never been listed on a stock exchange in 
the United States or traded over the counter. Before the 
September 1969 offerings, there was no market for LOS 
stock anywhere, and there has never been a market in the 
United States for IOS stock (60A). 


The Primary Offering by Drexel 


The 5,600,000 newly-issued IOS common shares in the 
Drexel primary offering were underwritten and sold only 
to non-resident aliens in Europe, Japan and Australia. 
The evidence overwhelmingly established, and Judge Carter 
ruled, that none of the 5,600,000 shares of IOS stock in the 
Drexel primary offering had been sold in the United States 
or had been sold to any United States citizen anywhere in 
the world (268A). He said they were ‘‘sold in Europe to 
Europeans’”’ (256A), overlooking sales in Asia and Austra- 
lia to nationals of those two continents (175A). 


The offering was not registered under the Securities 
Act of 1933. And, the SEC, to which all the facts had been 
presented several months before the offering (194A-195A ; 
909A-213A) took no action to prevent the sale and has never 
asserted any claim of alleged violation of the federal securl- 


ties laws. 


The SEC has never taken the position that the federal 
securities laws apply to offerings of shares of a foreign 


corporation, made outside the United States. Because 

. of its traditional view that the securities laws are intended 
to protect American investors, the SEC does not require 
registration of offerings by a United States corporation to 
non-resident aliens. 


SEC Release No, 33-4708 and No. 34-7366, dated July 9, 
1964, 29 Fed. Reg. 9828 (1964)* which deals with foreign 
offerings by domestic issuers, makes clear that registration 
is not required for offerings made by a United States cor- 
poration to foreign investors: 


‘““The Commission has traditionally taken the position 
that the registration requirements of Section 5 of the 
Act are primarily intended to protect Am rican Mmves- 
bors,?"*? 

Accordingly, the foreign nature of the offering, and its 
exemption from registration is not affected by 


hh bé ~ . “ae > . ° : 
whether the offering originates from within or out- 


side the United States, whether domestic or foreign 
brokerage dealers are involved, and whether the actual 
mechanies of the distribution are effected within the 
United States, so long as the off ring is made under 
circumstances reasonably designed to preclude distribu- 
tion or redistribution of the securities within, or to 
nationals of, the United States.’ 


The six underwriters in the Drexel Group, and Crang 
and IOB each separately concluded that if they followed 


the SEC Release as to foreign offerings by domestic issuers, 
though theirs were foreign offerings by a foreign issuer, 
there could be no question of possible violation of the 
American securities laws. 


This SEC Release has two aspects, namely, the activity 
by the underwriters within the United States and the steps 


*In accordance with Rule 28(f), F.R.A.P., such SEC Release 
is reproduced as an addendum at the end of this brief. 


** Unless otherwise noted, all italics have been supplied. 
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to preclude sale within the United States or to United 
States nationals. 


Judge Carter focused on meetings in New York, of a 
preliminary and exploratory nature, which ‘‘taken by them- 
selves, are of minimal significance’’ (267A), but found the 
totality sufficient for subject matter jurisdiction. These 
need not be here set forth since they are so meticulously 
detailed in Judge Carter’s opinion (263A-267A). 


However, though the SEC, in a foreign offering of 
shares of a domestic issuer, sanctions having ‘‘the actual 
mechanics of the distribution * * * effected within the 
United States,’’ the Drexel Group, because IOS was 
Geneva-based and its records were all located there, per- 
formed substantially all the work abroad. 


The affidavits of Bertram D. Colenian, Chairman of 
Drexel’s Executive Committee (the ‘*‘Coleman affidavit’’) 
(55A-60A); of George P. Bischof, Viee President (Cor- 
porate Finance) of defendant Smith, Barney (the ‘‘ Bischof 
affidavit’’) (113A-119.\); and of Jerome Istel, manager of 
defendant Banque Rothschild (the ‘‘Istel affidavit’’) (120A- 
124A) deseribe the scope and extent of the work performed 


abroad. 


Plaintiff’s ‘‘extensive discovery’’ was limited to acts 
in the United States and there is nothing in this voluminous 
record which contradicts the statements in the Coleman, 
Bischof and Istel affidavits. However, though such affida- 
vits were uneontradicted, they were ignored in Judge 
Carter’s opinion, which failed to evaluate the activity 
abroad deseribed in such affidavits as compared with the 
‘occurrences * * * of minimal signifieance’’ (267A) in the 
United States to arrive at a balanced picture. 


Once Drexel and Smith, Barney decided to participate 
in the Drexel offering, little, if any, of even the most 
mechanical aspects were done in New York. The persons 
involved simply moved to Geneva, where they spent all 
their time for three months working on the underwriting. 


A 
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The affidavits of Coleman (57A) of Drexel, and of Bischof 
(117A-118A) of Smith Barney, state in detail the exten- 
sive work performed abroad, in reviewing and revising the 
prospectus and setting-up the underwriting syndicate. 


The syndication of the underwriting was accomplished 
exclusively in Europe. There were 122 underwriters, 96 of 
which were located outside the United States, with the 
greatest number in the United Kingdom, France, Germany, 
the Netherlands, Luxembourg and Norway, and with others 
in Japan and Australia (S57A, 175A-176A). No United 
States firm was permitted to serve as an underwriter unless 
it had an office outside the United States, Canada and 
Mexico from which it could conduct all its activities con- 
nected with the Drexel offering (97.\-58.\). 


Of the six representatives of the underwriters in the 
Drexel offering, Drexel and Smith, Barney were the only 
United States firms, and they conducted all their solicita 
tion and selling activities through offices in Brussels and 
Paris (58A). The other four representatives in the Drexel 
Group were in the United Kingdom, France, and the 
Netherlands (58A). 


The underwriting agreement with IOS was concluded 
in London; the Agreement Among Und riters was con- 
cluded in Brussels; the Drexel prospectus was prepared 
in London and Brussels; and the offering was closed in 
London (58A). 


The Drexel prospectus was prepared in three languages, 
English, French and German. The English versions of 
the preliminary and final prospectuses were printed and 
proofed in London; the French versions in Switzerland; 
and the German versions in West Berlin (57.A). 


The preliminary and final prospectuses were distributed 


from London and Brussels solely to underwriters and 
dealers with offices outside the United States, Canada and 
Mexico. No prospectuses for the primary offering were 
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sent by any member of the Drexel Group to any address 
in the United States, Canada or Mexico (537A). 


Delivery of the IOS stock to the underwriters and 
dealers involved in the Drexel offering and payment by 
the underwriters and dealers all took place in London 


(118A-119A). 


As noted from the SEC Release exempting foreign 
offerings by domestic issuers, the SEC does not require an 
iron-clad guaranty that no American within the United 
States will ever somehow manage to aequire stock in the 
offering. The sole test is whether the offering, as strue- 
tured, is ‘‘reasonably designed to preclude distribution’ 
in the United States or to American citizens anywhere. 
Accordingly, there will be set forth the steps taken to pre- 
clude unauthorized distribution. 


The Drexel prospectus, under the heading ‘*U 

inc’’, lists 122 underwriters in 14 countries, in Europe, 
Japan and Australia, in which such underwriters were 
located, and where they intended to sell LOS stock (175.\- 
176A). While some of such underwriters were from the 
United States, their solicitation and selling activities were 
confined to offices outside the United States in accordance 
with their agreement to maintain the entire offering as a 
foreign one (57A-58A), 


The 122 underwriters and dealers who purchased the 
LOS common shares for resale were strictly bound by 
contractual provisions summarized in a legend on the front 
page of the Drexel Group prospectus, which categorically 
stated that the common shares offered by the prospectus 
were not registered, and set forth the restrictions against 
sale within the United States, or to United States citizen 
outside the United States. 


Before the closing, each of the 122 underwriters and 


dealers represented in writing, as a condition to its receipt 
of the offered securities, that none of the IOS shares sold 


by it and none of the shares sold by dealers to whom it 
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sold shares, had been sold contrary to such restrictions, to 
which each participant had specifically agreed (58A-59A). 


Finallv, an additional and very effective deterrent to 
purchuses by a United States person was the ruling ob- 
tained from the Internal Revenue Service that aequisition 
of IOS shares by a United States person would be subject to 
the United States interest equalization tax,—-an opinion 
disclosed in the prospectus (S9A). 


Coleman affidavit, without contradiction, describes 
‘ds to preclude unauthorized sales as ‘‘the 


ringent ever taken in any European securities of- 


(58A). These stringent restrictions were fully 


complied with by every underwriter and dealer who took 
part in the offering (59A). 


The Distriet Court found that ‘‘no sales to Americans 
did occur’? through the Drexel offering (268A). 


The Secondary Offering by Crang 


There were offered in Canada 1,450,000 previously is- 
sued IOS shares, underwritten by Canadian firms managed 
by defendant Crang. The affidavit of Murray J. Howe, 
president of Crang, shows that there was no activity in 
behalf of Crang in the United States, and also describes 
the rigid restrictions taken with respect to the Crang offer- 
ing to insure that sales were restricted to Canada and that 
no sales would be made to American citizens (63A-71A). 


The Crang prospectus was drafted partly in Geneva 
and partly in Canada, and was especially adapted to comply 
with all the requirements of Canadian securities laws and 
regulations (67A-68A). Each of the ten provincial secu- 
rities commissions in Canada, as well as the Canadian 
Federal Seeurities Commission, reviewed and cleared the 
Crang prospectus in its initial and final forms (69A). 
After detailed questions were posed by the Canadian com- 
missioners and answered by Crang, the Crang prospectus 
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was changed to comply with all applicable Canadian regu- 
latory interpretations (69). Also, Crang had been in- 
formed by the several Canadian commissions that their 
regulatory jurisdiction was exclusive. The Crang pro- 
spectus was printed in Canada and distributed from 
Toronto to members of the banking group in various loca- 
tions in Canada (70A). 


It is not necessary to particularize the relative insig- 
nificance of Crang’s activity in the United States as com- 
pared with its activity in Canada. For Crang’s acts within 
the United States were described by Judge Carter as ‘de 
minimis preliminary diseussions’’ (273A),—language 
eq uly applicable to the Drexel Group. Judge Carter also 
fo ind that ‘‘The evidence reveals that Crang investigated 
I.0.S.’s affairs and prepared the prospectus in Canada, 
Switzerland and France’’ (273A). 


Again, rigid precautions were taken to prevent sales 
in the United States or to Americans, and such agreements 
were strictly adhered to (240A). 


Thus, Judge Carter found that Crang ‘‘accepted orders 
for I.0.S. stock in Toronto and sold snares only outside the 
United States and only to non-Ameriecans’’ (273A). Judge 
Carter also found that ‘‘Crang did not sell LO.S. shares 
to any American citizen, took precautions to prevent and 
placed restrictions on the sales to Americans, and under- 
stood that all other parties to the offering would observe 
similar restrictions’’ (274A). 


The Secondary Offering by IOB 


The third offering, which was of 3,950,000 common 
shares, also made clear that it was not being offered in the 
United States, and also complied with the ‘‘reasonably 
designed to preeclude”’ criteria. 


The affidavit of Kenneth L. Beaugrand, a director of 
IOB, noted the distinction between the IOB offering and 


Vv 


_ 
PD 


the Drexel and Crang offerings, stressing, what is manifest 
from the prospectus itself and is uncontradicted, that 
‘funlike the other two offerings, t] [OB Offering was 
made to a limited number of narrowly fined } li 
(77A), namely, IOS directors, officers, emp! 


plovyees and other 
IOS insiders, and set forth the measures ti by IOB to 


assure compliance with all restrictions (75A-SO0A). 


f 


The IOB prospectus states on its face (154A): 
‘*The Common Shares offered by this prospeetus 


are not registered under t ed States Securiti 


Act of 1933 and are not being offered in the United 


States of America or any of its territories or posses- 
sions or any areas subject to its 


jurisdiction (the 
‘United States’) o1 


‘ , hee ; 
I Canada or Mexico. 


‘¢This offering is being made to approximately 


25,000 persons who are either (1) employees or sales 


associates of the Company, (2) certain clients presently 


holding investments in managed funds or other prod 


ucts of the Company, or (3) persons who have had a 
J 


long-standing professional or business relationship 
with the Company.’’ 


All of the foregoing, as above noted (p. 11), was ex- 
pressly authorized by the SEC order of May 23, 1967 (192.A- 
109). 


May 


While Judge Carter found that 386 American citizens 
bought under the LOB offering,—recognizing that they were 
either [OS employees or other insiders (256.A),—he made 
no effort to distinguish between resident and non-resident 
Ainericans. As noted below, plaintiff may in taet be the 


only resident American who bought IOS stock 


, and even 
there were more than 11,—four 
of whom were, at the same time, also 


(see pp. 20-22, fra ). 


he does not suggest that 


ellers of IOS stock 


vv 
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The Purchase of IOS Stock by Plaintiff With 
Knowledge That He Was Violating the SEC 
Order and Illegally “Bootlegging” Stock 


Plaintiff bought 600 shares for $6,000. Plaintiff worked 
directly under Robert Sutner, an IOS director and senior 
advisor to its sales organization (172A). <As an insid’r, 
he apparently learned of the public offering and on Septem- 
ber 3, 1969,—21 days before the date of any of the three 
prospectuses,—wrote Juanita C. Torres, 119 Rue d’Lausan- 
ne, Geneva, an IOS employee, and subscribed for 600 shares 
at $10 a share, enclosing a cashier’s check in payment 


(474-1). 


Juanita C. Torres was an IOS employee who also bought 
stock for herself (234A-1), and must therefore have been 
familiar with the IOS subscription form for LOS employ- 
ees which she received from plaintiff and which presumably 
she herself had to complete for her own stock. She ae- 
cepted plaintiff’s subseription and cheek, either without 
realizing that resident American IOS employees were not 
authorized to buy or perhaps without noticing that plain- 
tiff gave a New York address on his subscription form. 

Plaintiff did not buy under the Drexel or Crang prospec- 
tus, since as Judge Carter found, ‘‘no sales to Americans 
did occur through the Drexel Group or Crang offerings”’ 
(268A). Judge Carter stated that ‘‘Sales through the 
LO.B. Offering have been documented to approximately 
3386 Americans, one among them being plaintiff Bersch’’ 
(268A-269A). However, it is not clear from the docu- 
ments that plaintiff bought under the LOB prospectus, since 
he bought on September 3, 1969, by direct subseription to 
IOS, in Geneva, whereas the IOB prospectus was dated 
September 24, 1969, three weeks later, in the Bahamas. 


Judge Carter found that ‘‘plaintiff’s purchase of I.0.S. 
shares does not appear to have been made in reliance on 
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statements in the Crang prospectus, since that prospectus 
was sent to the United States after the date of the pur 
ease’? (273A). Such non-reliance would necessarily apply 
to all three prospectuses, all dated three weeks after plain- 


tiff’s purchase. 


Plaintiff nevertheless claims prior reliance on all three 


prospectuses, His answers to interrogatories, sworn to 


February 1, 1972, state (46A): 


. * ] ) 
‘*None of the prospectuses were mailed to my home. 


One, IT do not remember which, mav have been mailed 
to me at my office. The others were available to me 
at my office’? (Ans. 26). 


This answer, which would not satisfy the jurisdictional 
requirement of use of the mails, was contradicted by plain 
tiff in his affidavit of May 12, 1972 (735A): 


**At our offices in New York were copies of the three 
prospectuses used in this offering. One was mailed 
to my home in New York. I read all three prospec- 
tuses.”’ 


As already noted, plaintiff conceded in his Answers to 
Interrogatories (Ans. to No. 23(b)) that when he bought 
on September 3, 1969, he was ‘‘aware of a consent order 
regarding J1.0.8., Ltd. entered by the Securities and Ex 
change Commission on May 238, 1967’? (344A, 44A). <Ac- 
cordingly, in initiating his purchase by sending in his sub- 
scription form and check, plaintiff was in effect ‘‘bootleg- 
ging’’ his stock into the United States and entrapping an 
[OS clerk into accepting his subseription, though knowing 
he was barred from buying. 


A fact which may bear significantly on plaintiff’s posi- 
tion in this case is whether he is the only resident American 
who bought IOS stock, and if not, the number of others. 
Plaintiff’s affidavit orn to May 12, 1972, states (73A): 


‘‘T was not the only American residing here who 
purchased IOS stock, * * * Among the New Yorkers 
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purchasing the IOS securities were: Christine Cullen, 
Nadyne Nelson, Claire Pipolo, David Ellner, Elliott 
Adler, Robin Leach, Robert Sutner, Raymond Grant, 
Simme Arthur, Hyman Feld and Morton Schiowitz.’’ 


His affidavit vaguely suggests that Americans in Flor- 
ida, also IOS insiders, may have also bought stock (73A). 


However, plaintiff provides no basis for such stafements 
and merely makes the flat hearsay assertion that these 11 
named buyers were American residents, without stating 
that he has personal knowledge. Nor does plaintiff state 
whether, like himself, these 11 other alleged purchasers 
also subscribed three weeks before the IOS offerings were 
made, by a direct communication to IOS’ Geneva office, 
and therefore also could not have relied on the prospec- 
tuses. 


Then, to bolster his position and perhaps make an addi- 
tional argument for subject matter jurisdiction, based on 
there being American sellers, plaintiff’s affidavit also states 


(74A): 


“On my own personal knowledge, I know that the 
following persons who sold IOS stock through the see- 
ondary offering were resident Americans: Robert Sut- 
ner, Elliott Adler, Morton Schiowitz, Philip Gordis, 
Lester Hayes, Tyman Feld, Woward Stamer and Rob- 
ert Haft.’’ 


The four persons whose names are italicized,—Robert 
Sutner, Elliott Adler, Morton Schiowitz, and Hyman Feld, 
are also named in plaintiff’s hearsay list of 11 alleged 
resi -nt American buyers, as well as in his ‘personal 
knowledge” list of American sellers. Clearly, if these four 
were selling stock under an allegedly false prospectus and 


in turn were also buying in reliance on such prospectus, 


they cannot complain of the misrepresentations and cannot 
sue, with plaintiff as their representative. 


In the course of plaintiff’s extensive discovery, he did 
not elicit anything to support his hearsay statement as to 


wy 


such alleged 11 American resident buyers of TOS stock out 


of the 100,000 purchasers i 1 all that appears Trom 
‘extensive pre-tria! discovery’’ and ‘‘thousands 
hibits and depositions’? he n ay be the only 


resident American who bough: IOS stock 


However, whether plaintiff is 
who bought or whether there we 
American b Ivers, as he elain 
cleat ly could not affect the issuc 
tion and judicial jurisdicti 

] } 


Vol ed in this uppeat 


The Role of Defendant Arthur Andersen & Co. 
in the Three Offerings 


sen, as Judge Carter stated, an ‘i rnational 
accounting firm’’ with offiees in Various pi ie world. 
It served as IOS’ independent public accountar for some 
ten years, examining its annual consolidated balance sheet 
and related statements of consolidated income and retained 


earnings (101A). 


Andersen’s IOS auditing work was done by its Swiss 
office in Zurich. Under dateline ‘‘Zurich, Switzerland, 
April 15, 1969,’’ Andersen rendered its 1 port for 1968, 
which merely stated that it had ‘‘examined’”’ certain finan 


cial statements and gave its opinion that the statements 


I 


resided abr 
dresses, which coul 
collapse of It IS. some nine 


tions abroad and returns 


mont 
Mont 


to the i 
“last known addresses” in December 1970 we lomestic would not, 


} 


of course, indicate that they also had a domestic address in September 
1969, when the offering was made 
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were ‘‘in conformity with generally accepted accounting 


principles’’ (179A). 


When such opinion was last rendered on April 15, 1969, 
as to 1968, the public offerings were not yet even contem 
plated. Andersen merely followed its practice of express 
ing an opinion on IOS’ financial statements for the prior 
calendar year. However, after IOS decided on the publie 
offerings, Andersen consented on September 24, 1969, also 
under tl “rich dateline, ‘‘to the use of our re port and 
to all rete,. .ces to our firm included in or made 
his prospectus’’ (178A). 


In dismissing as to Crang, Judge Carter noted that 
Crang ‘‘took precautions to prevent and placed restric 
tions on the sales to Americans, and understood that all 
other parties to the offering would observe similar re 
strictions’’ (274A). Similarly, when Andersen consente 
to such use in the prospectuses of its reports 
ences to its firm, it knew of the restrictions on 
Americans and understood that such restrictio1 
everyone involved in the three offerings (102A-103A). 


Furthermore, Andersen was informed of the SEC order 
of May 23, 1967 prohibiting IOS and its affiliates from 
engaging in any activity subject to SKC’s jurisdiction, and 
barring IOS from sales in the United States or to United 
States citizens or nationals, wherever located, except for 
non-resident IOS directors, officers, employees and insiders 


(103A). 


The complaint’s principal allegation against Andersen 
is that since the offering was made in September 1969 and 


the financial statements examined and reported upon by 


it ‘‘spoke as of the year ended December 31, 1968 
Andersen knew or should have known that its certified state- 
ments were not eurrent and should not be used in connec- 
tion with the IOS Publie Offering’’ (14(d) (15A)). 


Actually, the underwriters asked Andersen to perform 
an audit as of June 30, 1969,—known as the ‘‘stub period’’, 
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but Andersen advised that, unless the target date of the 
offering, September 1969, was extended, there was insufh- 


‘ient time for completion of an audit. Suc’. ‘‘stub period’’ 
was covered in the three prospectuses by unaudited finan- 
cial statements furnished by IOS. This would conform 
with SEC requirenients as to currency of financial state- 
ments, even though such requirements were inapplicable be- 
cause of the foreign character of the three offerings. 


Plaintiff’s memorandum of law on class action status 
and jurisdiction, reeeived April 8, 1974, claims that the 
underwriters, IOS and Bernard Cornfeld are the primary 
wronedeers, and that Andersen is ‘‘an aider and abettor’’ 
(p. 60). 


While Judge Carter based subject matter jurisdiction 
on preliminary meetings and other activity in the United 
States involving members of the Drexel Group, none of 
such occurrences involved Andersen. Judge Carter found 
subject matter jurisdiction against Andersen on a dragnet 
basis by assuming that if the Drexel Group’s activity in 
the United States created subject matter jurisdiction, there 
was automatically subject matter jurisdiction as to An- 
dersen. Inconsistently, he did not apply such dragnet ap- 
proach to Crang, as to which he found im personam juris- 
diei on lacking (275A). His opinion does not consider, and 
shows no apparent realization, that Andersen had no re- 
lationship to the underwriters or their New York meetings, 
aud was simply a European office of an international ac- 
counting firm performing its annual service as independ- 
ent auditors of IOS, of expressing its opinion on IOS’ 
financial statements before the three public offerings were 
even contemplated. 


Andersen’s role has a posture in this foreign offering 
separate from that of the underwriters, with their alleged 
activity in New York. Thus, unlike the two American un- 
derwriters, who had been selected solely for the public dis- 
tribution of IOS stock in the September 1969 offerings, 
Andersen’s Zurich office had, as already noted, for almost 
10 years been independent public accountants to IOS and 
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its audit of the December 31, 1968 financial statements had 
been concluded before any of the three offerings was even 
contemplated. Accordingly, IOS did not select ‘‘an Ameri- 
can accounting firm’’ for its public offerings (82A), but 
simply used existing work of the international accounting 


firm with which it had had a long-standing relationship. 


Andersen’s audit was performed in Switzerland, France 
and England, under the direction of Walter Tenz, a Swiss 
citizen, who resided in Milan (98A). As testified by Wil- 
bur S. Dunean, a partner in Andersen’s New York office, 
Tenz, a partner in Andersen’s Zurich office, had ultimate 


ility for the audit (93A-12, 934-13). 


Walter W. Ruegger, a partner in Andersen’s New York 


office, reinforced Dunean’s testimony (93A-19) : 


‘‘The financial statements in that prospectus were 
covered by our Zurich office. People in the Zurich 
office and our resident staff in Geneva performed the 
bulk of practically all of the audit work behind all 


this.”’ 


Plaintiff’s counsel, seeking to establish that Andersen 
had performed some significant or substantial work in the 
United States, in his effort to assert jurisdiction over it, 
pressed Ruegger for anyone from the New York office who 
had any conceivable involvement in the audit (93A-19), 
only to elicit testimony hat no one connected with the 
Andersen office in New York was ‘‘involved in any way with 
any of the preparations of the I.0.S. financials that are 
contained in the Drexel prospectus’’ (208A-86). The same 
financial statements were included in all three prospectuses. 


Thus. while Judge Carter stated broadly, without iden- 
tifying the defendants to which his statement referred, that 
‘the acts abroad were substantially supervised from New 
York’’ (267A), this is not true as to Andersen, which per- 
formed all its work abroad with no supervision or direction 
from its New York office. 
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Since, as the uncontradicted evidence shows, all Ander- 
sen’s work was done in Kurop s workpapers evidencing 


the audit and the substantive adjustments were all in 
Europe (105A; aff. 710). 


Since IOS had its principal office and operations it 
Europe, where the audits were performed (104A), Ander- 
sen applied transnational reporting and 
ciples, as well as generally accepted accounting principles 


(93A-15), so that it is particular \ inapp opr 


te for its 
conduct to be regulated solely by United States securities 


laws, as plaintiff’s counsel states. 
I 


Plaintiff’s ‘‘extensive discovery’? revealed that Ander 
sen merely attended one meeting in New York, with Drexel, 
on July 11, 1969 (95A-10-11). There, Tenz simply explained 
the decision made in the Geneva office that a proper audit 
of IOS as of June 30, 1969 could not be made in time for a 


September offering (93A-13-14). 


Andersen was represented at this meeting by Tenz and 
Matthew Tiffert, both from Geneva. Since the mectine was 
in New York, Tenz and Tiffert were accompanied | 
Andersen representatives from the New York office, 
and Ruegger. This was normal protocol for a meeting held 


rv two 


Dunean 


in their bailiwick, especially since Tenz and Tiffert had 
come from abroad. Therefore, the presence of Dunean and 
Ruegger during part of the meeting does not show partici- 
pation by Andersen’s New York office in the underwriting 
or establish subject matter jurisdiction as to Andersen. 
Ruegger left the meeting long before it concluded (984-20). 


Yet, a primary basis for the District Court’s assertion 
of jurisdiction over Andersen is its attendance at such July 
11, 1969 meeting in New York, at which IOS, Drexel, Price 
Waterhouse and Shearman & Sterling were present, and at 
which there was ‘‘discussed the need for an audit or partial 
audit in connection with the offering planned for Septem- 
ber’’, and ‘‘Arthur Andersen’s work in connection with the 


June 30, 1969 financials of I.0.S. was mentioned”? (265A). 


As auditors to Fund of Funds, Limited (‘Fund of 
Funds’’), a mutual fund managed by IOS, Andersen eon- 
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firmed assets of Fund of Funds Proprietary, Limited 
(“FOF Proprietary’’), a subsidiary of Fund of Funds, by 
performing standard auditing procedures, such as counting 
securities held by FOF Proprietary or confirming them 
with the custodian (93A-17).* Ruegger made it clear, 
however, that the information generated from his audit 
work relative to Fund of Funds was not used in connection 
with the IOS financial statements in the Drexel prospectus, 
since the ‘‘funds are not part of the IOS financial state- 
ment’’ (98A-22). 


Andersen’s field work relative to FOF Proprietary was 
the usual ‘‘inter-office referral’? from Geneva to Andersen’s 
New York office (1044, aff. 17). At the conclusion of such 
work. the audit evidence and workpapers were sent to 
Geneva (93A-18), where the substantive work was done 

5A, aff. 10). 


In short, Andersen’s relatively insignificant ministerial 
work in the United States, even with respect to FOF Pro- 
prietary (not IOS), was as de minimis as that of Crang 


(273A) and was all done under Geneva control, as an inci- 


dent of the substantive work done ir eneva. And, none of 
Andersen’s work abroad was directed or supervised by its 
New York office. 


As already noted (pp. 12-13, supra), were this a foreign 
offering of shares of an American corporation, rather than 
a foreign offering of shares of a foreign corporation, the 
foreign nature of the offering would not be affected by the 
fact that ‘‘the actual mechanics of the distribution are 
effected within the United States’’. Then, a fortiori, An- 
dersen should not be subject to American securities laws as 
to these three foreign offerings because of attendance at 
one meeting in New York to explain why there wasn’t time 
to make an audit as of June 30, 1969, and the other straws 
at which plaintiff’s counsel has grasped to find subject- 
matter jurisdiction as to Andersen. 

* Both Fund of Funds and FOF Proprietary were headquartered 
ia Europe. A New York broker, however, Arthur Lipper Corpo- 
ration, performed the record-keeping function for FOF Proprietary 
which held the bulk of the assets of Fund of Funds (93A-16-22). 
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Plaintiff’s counsel undoubtedly will, as he di. below, 
rely heavily on a document listing 36 questions propounded 
to Andersen’s Zurich office by Price Waterhouse, engaged 
by Drexel and not by Andersen, concerning certain of the 
IOS managed funds, as at June 30, 1969 (215A-219A). 
Plaintiff’s counsel tried to make it appear that Price 
Waterhouse had somehow found fault with Andersen’s 
audit work,—a factor irrelevant to the issue of subject 
matter jurisdiction or the other jurisdictional and class 
action issues raised by this appeal. These questions were 
referred to in Judge Carter’s opinion. In finding subject 
matter jurisdiction, he relied on a meeting in New York, 
which ‘‘After returning from work in Europe’’, Price 
Waterhouse officials had with members of Shearman & 
Sterling and Drexel to discuss a Price Waterhouse report 
which ‘‘ineluded questions about practices engaged in by 
[.0.S., and Arthur Andersen’s financial report on the com- 
pany’? (265A),—a meeting not attended by Andersen. 


However, these questions were raised by Price Water- 
house simply because Andersen did not undertake to make 
an audit for the ‘‘stub period’’ because of time limitations 
imposed by the underwriters over which Andersen had no 
control. Judge Carter referred to the discussion as to ‘*‘the 
need for an early offering’’ (265A), which made it impos- 
sible for Andersen to make such an audit to meet the under- 
writers’ target date. 


Price Waterhouse, by reason of its work abroad, satis- 
fied itself as to each of the 36 questions. Grayson Murphy 
of Shearman & Sterling, counsel for the Drexel under- 
writers, testified: 


‘““f'T]hey [Drexel] retained Price Waterhouse to go 
over to Geneva and to make various investigations. 
There were a team of about six of them that went over 


an? their function was to—particularly function on the 
stub period, that six-month period [ending June 30, 
1969] we were talking about, and to come up with all 
the questions they could in regard to the financials, 
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in regard to the accounting procedures, so that Drexel 
people could satisfy themselves as to the extent they 
could on the accuracy of the stub period’’ (93A-1). 


Murphy further testified that Drexel might not have con- 
tinued with the offering ‘‘if the questions raised could not 
have been answered satisfactorily,’’—but in fact ‘‘they 
felt that they got satisfactory answers’’ (93A-2). 


Murphy’s testimony was supplemented by Werblow, a 
Price Waterhouse partner, who testified that ‘‘special 
checking procedures’? which Drexel wanted IOS to ask 
Andersen’s Zurich office to carry out in connection with the 
June 30, 1969 unaudited financial statements ‘‘were pre- 
pared by a Price Waterhouse partner in Geneva and in 
Ferney-Voltaire’’ (95A-6). 


Werblow further testified that there was extensive dis- 
cussion with Andersen about the ‘‘special checkiug pro- 
cedures’? in Geneva, Ferney-Voltaire, and London (934-7). 


Andersen’s Zurich office also prepared a report on the 
internal controls of IOS which was delivered to Werblow in 
Geneva, and discussed by Werblow in Geneva and other 
places in Europe (93A-8). Such office also delivered in 
Europe a ‘‘comfort’’ letter to the underwriters. 


The SEC’s Contact With the Three IOS Offerings 


The full facts as to the three IOS offerings were fur- 
nished the SEC by letter of August 7, 1969, from Grayson 
Murphy of Shearman & Sterling, Drexel’s attorneys. He 
there described the basic factors as to the Drexel offering 
and the measures to preclude sale in the United States or 
to United States persons abroad, other than IOS insiders, 
and advised that similar restri:tive measures would be 
taken by Crang and IOB (209A-213A). 


Also, as Judge Carter stated, ‘‘Drexel officials and its 
counsel met with SEC officials to discuss the offering and 


problems the SEC had with I.0.8.’’ (264A). 
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While the SEC did not issue a ‘‘no action’’ letter,— 
which is not issued in the case of foreign offerings of for- 
eign corporations,—it responded on September 8, 1969 
with a reminder that ‘‘the prohibition of the Commission’s 
order of May 28, 1967 would be applicable’? (214A). 


In any event, the SEC, though fully apprised of the 
three IOS offerings, took no steps to apply the federal secu- 


rities laws to any of them. 


The fact that all aspects of the three IOS offerings were 
fully presented to the SEC, both by correspondence and 
personal conference, and that the SEC took no steps to 
apply the federal securities laws to any of them, would 
clearly indicate that the SEC deemed such laws inapplica 
ble. Yet, rather anomalously, Judge Carter used this as 
additional proof to sustain subject matter jurisdiction, be 
cause’ such full disclosure to the SEC took place in the 
United States (264A). 


After the IOS collapse, the SEC moved quickly to obtain 
full information as to sales to Americans, which was fur- 
nished by letters dated September 17, 1970 (226.4-252A) 
and December 15, 1970 (228A-1). Though the SEC has 
had full knowledge of the sales to Americans for over four 
years, it has not asserted a claim of violation of the 1933 or 
1934 Acts, or of the SEC order of May 23, 1967. 


—_ 


ies) 
— 


THE ARGUMENT 
POINT I 


The District Court lacks subject matter jurisdic- 
tion over the three IOS foreign offerings, since the 
American securities laws do not reach stock offerings 
of a foreign corporation, with no office in the United 
States; where the offerings are not made in the United 
States; where the stock is not listed on any exchange 
in the United States; where the stock was not traded 
in the United States, either before or after the offer- 
ings; and where there were rigid and effective restric- 
tions against sales within the United States or to 
American citizens resident outside the United States, 
with certain exceptions authorized by the SEC. 


A. The Alleged Jurisdictional Basis 
of the Cause of Action 


Federal jurisdiction under the 1933 Act is here based 
on Section 12, since securities were sold without being reg- 
istered; on Section 15, as to liability of controlling per- 


sons; on Section 17, the anti-fraud provision; and on See- 
tion 22, as to jurisdiction over violations. 


Federal jurisdiction under the 1934 Act is based on Sece- 
tion 10(b) and Rule 10b-5; on Section 15(e)(1), as to bro- 
kers or dealers who use fraudulent devices; on Section 20, 
as to liabilities of controlling persons; and on Section 27, 
as to ‘‘exelusive jurisdiction’’ over violations of the 1934 


Act. 


Judge Carter, in sustaining subject-matter jurisdiction 
as to all three prospectuses, repeated en passant all the 
sections of both Acts relied on in the complaint’s jurisdie- 
tion paragrapk (252A), but nowhere cites the particular 
substantive section he believes applicable and violated. 
However, from the thrust of his opinion, he apparently re- 
lied for subject matter jurisdiction on Section 10(b) of the 
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1934 Act, thoueh he also suggests jurisdiction because 
‘some of plaintiff’s claims arise under the Seeurities Act 
of 1933”? (259A). 


Juds Carter ignored the settled principle, restated in 
Foley Bros.. Inc. v. Filardo. 336 U.S. 281, 285 (1949), ‘‘that 
legislation of Congress, unless a contrary intent appears, 
is meant to apoly only within the territorial jurisdiction 
of the United Siates’’. He also ignored this Court’s caveat 
in lroquois Inductries, Inc. v. Syracuse China Corp., 417 
F.2d 963, 969 (2d Cir. 1969), cert. de nied, 399 U.S. 909 
(1970)) that ‘‘It is not the province of the courts to extend 

t 


Section 10(b) to apply to transactions not intended to be 


covert ad by Congress.’ 


Judge Frankel, though permitting the ease to ‘‘ proceed 
for the time being as a class action’’, indicated doubt as to 
subject matter jurisdiction (S1A-82A): 


‘It is not possible (or desirable) to say now with 
eontid 


ence whether the transactions plaintiff assails 
are reachable under either or both of the 1933 and 1934 


Weaver v. United California Bank (N.D. Cal., decided 
March 29, 1974) and unreported,* involved alleged misrep- 
resentations made in connection with the sale of securities 


iss subsidiary of a California bank, with a class con- 


tr’ “ng European investors. The Court there held: 


‘First of all is the question of whethe: the Euro- 
peans are afforded the protection of the United States 
security legislation. Subject matter jurisdiction de- 
pends on ‘use, indirectly or directly of any means or 
instrumentality of interstate commerce or of the mails 
or of any facility of any national securities exchange.’ 
15 U.S.C. 678 j (b) and Rule 10b-5. See also 15 U.S.C. 


Saa. None of these requirements are met here since 
it is clear from the record that the European members 


\ true copy of the memorandum decision was presented to 
Judge Carter as Exhibit A to the affidavit of Leonard M. Marks, 
sworn to July 9, 1974 (Record, 137). 


lived in Eurespe, olieited in Eurenre by offerings 
and prospectus generated in Kuro, in Europe, 
consummate ‘ir in nt in this ““ J»pean Bank. 
Furthermore, there | y significant conduct of any 
kind within t¢! Tit states \ defendants the 
foreign plaintiffs, extraterritorial application of the 
securiti laws would not protect domestic investors 
and domestic markets, and would thus be unwar- 


ranted.’’ 


in either Act to show Congressional 

1933 and 1934 Acts, to cover foreign 
rporations, like those at bar. Leasco 

ch of ascertaining what Congress 
thought about the point: ‘‘Still, we 

her, j Conare SS had thought about 

ould not have wished”’ to extend protection of 


ecurities laws in certain areas (468 F.2d at 


thought about the point’’, it 


would not have iz rotect the 99,614 non-resident 


aliens who bought, paid for and received stock of a foreign 


corporation in so many foreign countries in Europe, Asia, 
Afriea, Australia and South America. As stated in SEC 
Release No. 33-4708 and No. 34-7366, dated,.uly 9, 1964, 
the 1938 Act’s registration requirements ‘tare primarily 


intended to protect An rican investors’’ (see p- 12, supra). 


The SEC recently reaffirmed this as to a Rule 146 offer- 
ing, which exempts from registration a private offering 


where there are ‘‘no more than thirty-five purchasers’ 


(Rule 146(g¢)(1)). It ruled that, though there were many 
more than 35 purchasers, but not more than 35 citizen- 
resident purchasers, there was compliance with the 35- 
purchaser requirement. Sinee securities laws are for the 
protection of American investors, ‘‘it seems clear that 
non-resident alien purchasers should not be counted in 
determining the number of purchasers for purposes of 
Rule 146°’ (Salt Cay Beaches Limited, Sept. 12, 1974, 
Fed.Sec.L.Rep. (New SEC Rulings), 979,985, p. 84,532). 


Pr 
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While this relates to registration,—which also pre- 
scribes the ‘*quality of disclosure’’ (268A),—there is no 
rress had thought about the 
1934 Act’s anti-fraud 


provisions to apply to a non-resident alien who bought, 


reason to assume that ‘‘if Cons 


~— JIS 


point’’, it would have intendes 


paid for and received his stock of a foreign corporation, 


in his native country, from a non-resident alien seller. 


Finch v. Marathon Securities Corp., 316 F.Supp. 1845, 
1349 (S.D.N.Y. 1970), held that: 


‘*{A] district court is without subject matter jurisdic- 
tion over a cause of action alleging no domestic injury 
or consequence, brought by a British resident against 
other foreigners, for injuries sustained as a result of 
being fraudulently induced in a foreign country to pur- 


chase securities of an alien corporation.’’ 


‘“{1]f Congress had thought about the point’’, to what 
extent would it intend to cover sales by a foreign corpora 
tion, of its own stock sold by a wholly-owned foreign sub 
sidiary, to non-resident American citizens, who were offi- 
cers, directors, employees or other insiders of the issuing 
corporation? Garner v. Pearson, 374 F. Supp. 591, 598 


(M.D. Fla. 1974) stated that: 


‘*Section 10(b) was not intended to impose rules of 
conduct on transactions occurring outside the United 
States when the only connection with the United States 


is the citizenship of the purchaser or seller.’’ 


SEC Release No. 33-4708, July 9, 1964, states that the 
1933 Act would apply to ‘‘a public offering specifically 
directed toward American Nationals abroad, including 
servicemen’’. However, the [OB offering was not ‘‘spe- 
cifically directed toward American Nationals’’; it was 
specifically directed to IOS employees, a negligible portion 
of whom were Americans. The prospectus shows on ‘‘s 
face that ‘‘This offering is being made to approximately 
25,000 persons’? who are IOS employees or other insiders 
(184A). And, as Judge Carter noted, only 386 were Amer- 
icans (256A). 
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ll, - SEC did not view its registration requirements as 
applicable to the IOB offering. When the facts ‘vere fully 
presented in advance to the SEC, it took no action, other 
than to remind of ‘‘the prohibitions of the Commission’s 
order of May 23, 1967’’ (214A) which authorized sales to 
ci zen IOS employees and other insiders if non-residents 
of the United States. 


We also submit that ‘‘if Congress had thought about the 
point’’, it would not have intended the federal securities 
laws to apply to a de minimis offering of a foreign 
issuer, made to a resident American citizen insider, who 
bought three weeks before the offerings, knowing that an 
SEC order barred him from buying. 


But if Congress intended to protect such a buyer, it 
would not have intended that protection for him could 
create subject matter jurisdiction over all three offerings, 
and sweep into the federal court sales made abroad to 
99.614 non-resident aliens and to 374 non-resident Ameri- 
cans who were directors, officers, employees or other LOS 
insiders. 


B. Schoenbaum and Leasco Do Not Compel the 
Conclusion That the District Court Has Juris- 
diction Over the {| -ee IOS Foreign Offerings. 


Judge Carter sustained subject matter jurisdic: ‘on sole- 
ly on Leasco and Schoenbaum: 


‘‘ Application of the principles espoused in Leasco and 


Schoenbaum satisfies the court, as more fully explained 
below, that subject matter jurisdiction exists’’ (263A). 


However, he doubted the validity of his own conclusion: 


‘‘While the jurisdictional reach of our securities laws 
has been settled and clarified by our Court of Appeals 
in Schoenbaum v. Firstbrook, 405 F.2d 215 [sie] (2d 
Cir. 1968) and Leasco Data Processing Corp. v. Maz- 
well, 468 F.2d 1326 (2d Cir. 1972), there is substantial 
ground for difference of opinion as to whether the 
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ratio de di of those cases was properly applied in 
the instant ease’? (281A). 


We submit that the ratio decidendi of those cases was 
improperly applied, and that those cases in fact compel the 
conclusion that subject matter jurisdiction is here lacking. 

Th re appears to be no report ed decision dealing with 
extraterritorial application of the American securities laws 


in a Class action, « xcept for Weaver v. United California 


Bank referred to above. Leasco. Schoenbaum. and other 
decisions in the area are all suits by a single party who was 
an American citizen. None involved an attempt to use 


American citizenship of one party to create subject mat 
er jurisdiction over an umunanageable class of non-resident 
aliens who purchas d in a foreign offering, and as to none 


+1} 


of whom there would be such jurisdiction had he commenced 


his own action in the District Court 


(1) The Inapplicability of Schoenbaum 


Schoenbawun is a narrowly-cireun scribed decision, lim- 
ited to stock registered ith the SEC and traded on an 
eX¢ nge in the United States. There, the plaintiff, an 
American shareholder of Banff Oil Ltd., a Canadian cor 
poration, sued derivatively under 610(b) for damages to 
the corporation resulting from sales of treasury stock in 


Canada. 


While this Court recognized ‘‘the usual presumption 
against extraterritorial application of legislation’’ (405 
F.2d at 206), it held that there was subject matter jurisdie- 
tion because **| Bar ffs] common stock is registered with 
the SEC and traded upon * the American Stock Ex- 
change’’ (p. 204), and Banff was ‘‘required to comply with 
the provisions of the Securities Exchange Act’’, as enu- 
me? .eu i: this Court’s opinion (p. 206). 


As this Court stated: 


‘*We believe that Congress intended the Exchange 
Act to have extraterritorial application in order to 
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prot ( t don ( foe ane stors u ho h ¢ pure hase d fore 1 yn 
securities on American exchanges and to protect the 
domestic securities market from the effeets of improper 


foreiaqn transactions in American securities’’ (p. 206). 


Subsequently, this Court reiterated that there was sub- 
ject matter jurisdiction, ‘tat least when the transactions 
involve stock registered and listed on a national securities 
exchange, and are detrimental to the interests of American 


investors’’ (p. 208). 


Judge Frankel’s decision in Investment Properties In- 
ternational, Ltd. v. 1.0.S., Ltd. (CCH Fed.See.L.Rep. [1970- 
1971 Transfer Binder], %3,011, at 90,726) (S.D.N.Y. April 
91,1971), aff'd. without opinion (unreported 2d Cir. 1971),* 
made clear that subject matter jurisdiction was found in 
Schoenbaum ouly because its stock was registered with 
the SEC and listed on a national securities exchange. In 
holding that the District Court lacked subject matter juris- 
diction, Judge Frankel siated that ‘‘its shares are not sold 
in the domestie securities market, and the domestic injury 
found in Schoenbaum does not exist here’’ (p. 90,788). 


Clearly, Schoenbaum is inapplicable to LOS stock, which 
is not registered on any e change in the United States; is 
not traded in the United Sta ‘even over the counter; 
for which there is no market in the United States; as to 
which there has not been any suggestion of market activity 
either before or after the three public offerings of IOS 
stock in September 1969; and where any ‘‘improper for- 
eien transactions’’ were not ‘tin American securities’’ but 
in foreign securities. 


(2) The Inapplicability of Leasco 


Leasco is totally inapplicable and was misconceived and 


misapplied by Judge Carter. 


* This Court’s unreported affirmance without opinion is noted in 
Investment Propertics International, Ltd. v. 1.0.S., Ltd., 459 F.2d 
705, 706 n. 1 (2d Cir. 1972) 
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Judge Carter treated Leasco as though its sole test was 
whether there was ‘‘significant conduct within the terri- 
tory’’, even though such ‘‘significant conduct’’ did not con- 
stitute a fraud practiced on plaintiff. He characterized a 
view of Leasco, which would require a misrepresentation 
to have been made in the United States, as ‘‘somewhat 
myopic’’ (267A), and held that, even though in the case 
at bar ‘‘the ultimate representations or inducements do not 
appear to have cecurred in the United States, as was true 
in Leasco’’, it sufficed if there was ‘‘significant conduct”’ 
in the United States. His misconception stems from the 
fact that in its Leasco opinion this Court on oceasion used 
the phrase ‘‘significant conduct’? without always coupling 
it with the word ‘‘fraud’’ or ‘‘misrepresentation’’, But 
clearly, those words were always used in the context of the 

raud committed in the United States. 


Leasco can hardly be cited as holding that if a party 
engaged in ‘‘significant conduct’’ in the United States, that 
alone suffices to compel application of the American securi- 
ties laws, whether or not such ‘significant cunduct’’ also 
entailed fraud or misrepresentation in the United States. 
This view obviously is totally contrary to the SEC release 
as to foreign offerings, which made it so clear that it is 
immaterial ‘‘w.cther the offering originates from within 
or without the United States, whether domestic or foreign 
brokerage dealers are involved, and whether the actual 
mechanies of the distribution are effected within the United 
States’’ (SEC Release No. 33-4708 and No. 34-3766, dated 
July 9, 1964) 


In Leasco, this Court reviewed innumerable meetings, 
telephone conversations and communications in which the 
sellers ‘‘made various false or exaggerated statements’’ as 
to the corporation’s performance and prospecis; ‘‘falsely 
touting the profitability’’ of a subsidiary; ‘‘falsely spoke 
in * * * glowing terms cf the profitability of that company’s 


operations’’ in a certain transaction; ‘‘made various mis 
representations about the sales and earnings’’ of the cor- 
poration and its subsidiary; mailed to New York a letter 
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‘‘containing false reports of profits’? and a ‘‘misleading 
report’’ of the corporation’s affairs; made ‘‘Many further 
misrepresentations with respect to’’ the corporation and a 
subsidiary; made ‘‘further false statements’’; ‘‘misrepre- 
sented the profits * * * and included a false statement”’ 
made ‘‘other oral misrepresentations’’; and ‘‘The upshot 
was an agreement between Leasco and Maxwell, signed in 
New York on June 17, 1969’ (468 F.2d at 1331-2). 


Leasco also stressed the relationship between ‘‘signifi- 
eant concnet’’ and misrepresentations. The fact that the 
fraudulent misrepresentations were made in the United 
States was repeatedly emphasized us the crux of the deci- 
sion. After detailing all such fraud in the United States, 
this Court stated that ‘‘we would entertain most serious 
doubt’? as to its jurisdiction ‘‘If all the misrepresentations 
here alleged had occurred in England”’ (p. 1334) and that 
it would be ‘‘h-rd pressed’’ to find jurisdiction ‘‘when no 
fraud has been practiced in this country and the purchase 
or sale has not been made here’’ (p. 1334); reiterating that 
‘there were abundant misrepresentations in the United 
States’’ (p. 1335). 


This Court in Leasco found the ‘ ‘essential link’ ’’, 
which Judge Carter miseonceived and misapplied, on the 
basis that ‘‘defendants’ fraudulent acts in the United States 
significantly whetted Leasco’s interest in acquiring Per- 
gamon shares’’ (p. 1335), and felt that Congress intended 
§10(b) to apply to ‘‘The New Yorker who is the object of 
fraudulent misrepresentations in New York’’ (p. 1336). 


Accordingly, this Court stated that the scales were 
tipped ‘‘in favor of applicability when substantial misrep- 
resentations were made in the United States’? (p. 1337). 
In fact, it suggests that even misrepresentations made in 
the United States might not necessarily suffice, and that 
its decision was directed to aliens who eame to the United 
States for the express purpose of making the misrepre- 
sentations there so as to induce an American to make a 
purchase. This is apparent from the following (p. 1338): 


‘‘The case is quite different from another hypo- 
thetical we posed at argument, namely, where a Ger- 
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man and a Japanese businessman met in New York 
for convenience, and the latter fraudulently induced 
the former to make purchases of Japanesi securities 


on the Tokyo Stock Exchange’’. 


Finally, in language which makes clear beyond doubt 
that the essenee of Leasco was substantial fraudulent acts 
within the United States, the Court indicated that its view 


as to subject matter jurisdiction might change ‘‘if a trial 
should disclose that the allegedly fraudulent acts of any 
i of the defendants within the United States were non-exist- 
ent or so minimal as not to be material’’ (468 F.2d at 1330). 

. However, accepting arguendo Judge Carter’s view of 
Leasco, namely, that it does not re yuire misrepresentations 
in the United States, but merely ‘‘significant conduct,’’ 

t is respeetfully submitted that even this test is not here 
met. 

\ It is self-evident that in the ease of an offering, such 
as the 456,000,000 Drexel offering, there will be meetings, 
planning and preliminary research in the United States, 
as to whether to undertake the project. But this does not 
make such activities ‘‘significant conduct’’,—especially 
when compared with the tremendous work and activity 
abroad, once it was decided to go forward with the project 
(see pp. 15-15, supra). 

% Judge Carter aptly described the occurrences on which 
he based subject matter jurisdiction as ‘fof minimal sig- 
nificance’? when ‘‘taken by themselves’? (267A), but felt 

: that ‘substantial elements of the offering were structured 


as a result of this activity’’ (265A). It is submitted that 
all the occurrences in the United States listed by Judge 
Carter,—even if ‘‘viewed in toto’’—are still ‘‘of minimal 
significance’’, especially when compared with the vast 
amount of work done abroad. 


In Investment Properties International. Ltd., supra, the 
plaintiff relied on exploratory anc preliminary activity in 
the United States, also urging that as a result, ‘‘this trans- 
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action was ‘structured’ in the Southern District of New 
York’’. Judge Frankel rejected this contention, stating 
that ‘‘None of these exploratory discussions between law- 
yer and client established subject matter jurisdiction’’ (p. 
90,736). 


However, even if all the work on the prospectuses had 
been done in the United States, this still woud not sustain 


subject matter jurisdiction, since the ‘‘signifieant conduct’’ 


does not involve misrepresentations to plaintiff. 


Reference may again be made to the SEC release that 
it does not matter ‘‘whether the actual mechanies of the 
distribution are effected within the United States, so long 
as the offering is made under circumstances reasonably 
designed to preclude distribution or redistribution of the 
securities within, or to nationals of, the United States’’ 
(see pp. 12, 15-16, supra). 


Judge Carter hardly considered this aspect. Nowhere 
does he refer to the voluminous evidence which establishes 
the rigid measures taken ‘‘to preclude distribution or re- 
distribution of the securities within, or to nationals of, the 
United States’. But, he could hardly suggest that the 
‘‘reasonably designed to preclude’’ test had not been both 
fully met and fully effective,—at least as to the Drexel and 
Crane offerings,—since he stated (268A): 


“Tt is recognized that the defendants appear to 
have made an attempt to prevent any sales to Amer- 
icans. Moreover, no sales to Americans did occur 
through the Drexel Group or Crang offerings’’. 


And, while Judge Carter states that ‘‘approximately 386 
[insiders who] were Americans’? bought under the LOB 
offering (256A), he nowhere suggests that any were resi- 
dents of the United States or had bought in the United 
States. 


In Investment Properties International, Ltd., supra, 
plaintiffs relied on a sale to the public, with IOS as un- 
derwriter, and showed that some stock had found its way 
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into American hands. Judge Frankel deemed this insuffi- 
cient to sustain subject matter jurisdiction, stating: 


‘““The short answer to this, again is that the un- 
derwriting and distribution occurred entirely outside 
the United States, and, with the exception of sales to 
LOS-related personne’, permitted by the SEC, the 
shares were sold solely to non-United States citizens 
and residents. The prospectus itself states the latter 
restriction’? (p. 90,738). 


Accordingly, Judge Frankel found it ‘‘irrelevant 
] 


to establish subject matter jurisdiction’’ that after the al- 
leged fraudulent issuance, some ‘‘shares wer able to make 


their way into American hands’’ (p. 90,738). 


C. There Is No Subject Matter 


Jurisdiction Over Andersen. 


Assuming, arguendo, that ‘‘significant conduct’’ ean 
create subject matter jurisdiction, despite absenee of mis- 
representations in the United States, and that Drexel’s ae- 
tivity here was ‘‘signifieant conduct’’, Drexel’s ‘‘signifi- 
cant conduct’’ cannot be attributed to Andersen, a wholly 
independent party who was not employed by and had no 
connection with the underwriters, other than its consent, 
given abroad, to the use of its name in the prospectuses 
and to furnish in Geneva a ‘‘cold comfort’’ letter as to the 
stub period (see p. 29, supra). 


Leasco indicated that for purposes of determining sub- 
ject matter jurisdiction, the fraudulent acts of each de- 
fendant within the United States should be separately con- 
sidered : 


‘*(T]f a trial should disclose that the alleged fraudu- 
lent acts of any of the defendants within the United 
States were non-existent or so minimal as not to be 
material, the principles announced in this opinion 
should be applied to the proven facts; the issue of 
subject matter jurisdiction, persists’? (468 F.2d at 
1330). 


As to Andersen, there were no fraudulent acts in the 
United States. Its activity in the United States was so 
minimal as not only to be not material but, in fact, to be 
non-existent. 


Judee Carter, in dismissing as to Crang, held that 
‘“Crane committed no acts within the United States which 
substantially fostered or made possible the allegedly fraud- 
ulent transaction’’ (27: 5A), and that its ‘“de minimis pre- 
liminary discussions can hardly be considered acts out of 
which the cause of action arose’’ (273A). Tuis has equal 

plication to Andersen. 


Andersen’s explanation, confirmed in New York, as to 
why it lacked time for a proper audit for the stub period is 
not an act which ‘‘substantially fostered or made possible 
the allegedly fraudulent transaction’? (275A). Andersen 
was, in effect, merely saying that the only kind of audit it 
would do was a thoroughly comprehensive one, which could 
not be hurried. It was up to the Drexel underwriters to then 
decide whether to postpone their offering date to enable 
Andersen to make such comprehensive audit, or to proceed 
with their time schedule and forego audited statements for 
the stub period. The Drexel Group selected the latter 
course, based on reassurances from their own accountants, 
Price Waterhouse, six members of whom had spent many 
weeks in Geneva making their own verification. 


As already noted, plaintiff’s claim against Andersen is 
on the basis of Andersen’s being an ‘‘aider and abettor’’ 
If, as Judge Carter held, to constitute an aider and abet- 
tor, there must have been acts in the United States which 
‘‘substantially fostered or made possible the allegedly 
fraudulent transaction’’, there can be no claim against An- 
dersen, which did nothing in the United States, and cer- 
tainly did nothine which could even remotely ‘‘be consid- 
ered acts out of which the cause of action arose’’ (273A). 


While Judge Carter cited Securities ce cchange Commis- 


sion v. National Bankers Life Insurance Co., 324 F.Supp. 
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189 (N.D. Tex. 1971), aff’d, 448 F.2d 652 (Sth Cir. 1971), as 
allegedly supportive of his ‘‘integrated offering thesi 
(discussed under D., infra), he ignored, with respect to 
Andersen, the Court’s caveat in that ease against seeking 
‘to paint them all [the defendants] with the same broad 
brush’’; failing ‘‘to distinguish one defendant from the 
other’’; and failing ‘‘to properly delineate individual vio- 
lations’’ (p. 197). 


Furthermore, essential for jurisdiction under Section 
10(b) is ‘‘the use of any means or instrumentality of inter- 
state commerce or of the mails’’ to aecomplish the ‘‘unlaw- 
ful’’ purpose interdicted by Section 10(b). Certainly, as 
to the 99,614 non-resident aliens who bought, paid for and 
received their IOS stock in Europe, Asia, Africa, Australia 
and South America, there was no use of an ‘‘instrumen- 
tality of interstate commerce or of the mails’’ of the United 
States to ac mplish an alleged fraud,—especially as to 
Andersen. At least no one has pointed to any such use. 
Judge Carter’s opinion fails even to consider whether any 
means or instrumentality of interstate commerce or of the 
mails was used by Andersen or any defendant in this case 
to accomplish an alleged fraud. It merely states, in a vac- 
uum, without relating it to anything in particular in the 
case, or to any particular defendant or defendants, that 
‘*TInstrumentalities of interstate commerce were commonly 
used’’ (267A). 


Judge Carter erroneously assumed that mere use of 
mails and other instruments of interstate commerce suffice 
for subject matter jurisdiction, even though not used to ae- 
complish the alleged fraud. He stated that ‘‘As in Leasco, 
the mails and other instruments of interstate commerce 
were a necessary part of the domestic activity’’ (268A). 
3ut in Leasco, the ‘‘domestic activity’’ was the fraudulent 
activity, whereas Judge Carter recognized that ‘‘in the in- 
stant case the ultimate representations or inducements do 
not appear to have occurred in the United States’’ (268A), 


D. The District Court Misconceived and Misapplied 
the SEC Concept of Integration on Which It 
Based Subject Matter Jurisdiction. 


To reach out and acquire jurisdiction over the Drexel 
and Crang offerings, Judge Carter, as already noted, ap- 
plied what he called his ‘integrated offering thesis’’ and 
held that ‘‘the three offerings should be considered a single 
transaction for purposes of subject matter jurisdiction”’ 
(268A). In fact in ‘ranting his §1292(b) certification, 
Judge Carter stated that ‘*‘The basis for the court’s deter- 
mination {that there is subject matter jurisdiction] was 
that the tripartite offerings involved were an integrated 
entity and not three distinct, separate and independent 
transactions’’ (281A) 


This novel approach misconceives and misapplies the 
integration concept, which merely concerns whether an 
offering is public, thereby requiring registration, or ex- 
empt as private. Integration prevents an issuer from cir- 
cumventing a required ~egistration by separating a single 
offering into a series of offerings, each of which, if really 
separate, would be exempt. 


Thus, while an issue is exempt from registration under 
Regulation A if $500,000 or less, a $1,500,000 offering could 
not be seperated into three offerings of $500,000 eaca and 
thereby become exempt; the offerings would be integrated 
and deemed one, with registration required. 


Similarly, if an offering is exempt because there are 
‘Sno more than thirty-five purchasers’? (SEC Rule 146 
(o)), registre ition could not be availed of, if there were 
really 105 purchasers, by having three separate offerings. 


Through integration, they become one issue requiring reg- 
istration. 


The SEC concept of integration, for which specific rules 
and guidelines have been prescribed, has no relationship 
to the three separate public offerings here involved. This 
is not a situation where a single offering, for which reg- 
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istration would have been required, w.s separated into 
three. Registration was not required ay to any of them, 
whether deened one or three offerings, because they were 
foreign offerings of a foreign corporation. Were they do- 
mestic offerings, they would be subject to registration, 
whether one offering or three. When Shearman & Sterling 
advised the SEC that the offering and sale could be ‘‘made 
without registration of the shares to be offered’’ (212A), 
the SEC took no action to require registration,—integrated 
or not integrated. 


There were cogent business and financial reasons for 
having three separate IOS offerings. Drexel was handling 
the primary offering. Drexel, basically working out of 
Geneva, had no interest in the Canadian secondary offer- 
ing, or in meeting the requirements of the eleven provin- 
cial securities commissions and the Canadian Federal Se- 
curities Commission. Crang of Toronto was well equipped 
to distribute shares in Canada. 


On the other hand, since the third offering was exelu- 
sively for directors, officers, employees and other insiders 
of IOS, an outside underwriter was not needed. It was 
logical to have IOB, an 'OS subsidiary, handle these sales, 
which were essentially being made to the IOS staff. As 
already noted, plaintiff, when seeking to buy his shares, 
did not even await a prospectus, but merely mailed a sub- 
scription form directly to IOS’ main office in Geneva (see 
p. 19, supra). 


Judge Carter recognized that the underwriters had 
‘‘vone to great pains to refer publicly to the offerings as 
separate and distinct’’ and that ‘‘each offering had unique 
characteristics and some non-identical parties’? (256A). 
Indeed, the three offerings are so dissimilar that they could 
not, under any circumstances, be treated as an integrated 
offering, but only as three separate offerings. Some of the 
dissimilarities are as follows: 


(1) The Drexel Group offering for 5,600,000 shares, or 
$56,000,000, was a primary offering, with the proceeds go- 
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ing to the issuer, IOS, itself. Both the IOB offering for 
3,950,000 shares, or $39,500,000 and the Crang offering for 
1,450,000 shares, or $15,600,000, were secondary offerings, 
with the proceeds going to selling stockholders. This dis- 
tinction alone should suffice to prevent integration. 


(2) The underwriters were entirely different; the 
Drexel Group on one; IOB of the Bahamas on the second; 
and Crang of Toronto on a third. 


(3) The sales territories differed. Sales under the 
Drexel offering were made only in Europe, Asia and Aus- 
tralia; sales under the IOB offering were made in Europe, 
Asia, Australia, Africa and South America; sales unde 
the Crang offering were limited to Canada. 


(4) The authorized purchasers under the three offer- 
ines were different. The Drexel offering was confined to 
non-resident aliens outside the Western Hemisphere; and 
the Crang offering to Canada only, but not to Americans 
resident in Canada. The IOB offering was not public, in 


the sense of the Drexel and Crang offerings, where any 


member of the public could buy. Sales were limited to di- 
rectors, officers, employees and other IOS insiders, except 
that sales to resident citizens of the United States were 
barred. 


(5) Each offering had a separate closing in separate 
localities: Drexel in London, Crang in Toronto, and IOB 
in Nassau. 


(6) No underwriter under one offering shared in the 
fees of other underwriters in other offerings. 


(7) The Drexel prospectus was drafted by New York 
counsel for Drexel; the Crang prospectus was drafted in 
Canada by Canadian lawyers; and the LOB prospectus was 
drafted by counsel for IOS, [OB’s parent corporation. The 
text of the Crang prospectus is different from the Drexel 
prospectus, since the former had to comply with special 
requirements of each of ten provincial securities commis- 
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sions in Canada, es well as the Canadian Federal Securi- 
ties Commission. Mere examination of the table of con- 
tents of each of the three prospectuses will show that each 
is different in scope, arrangement and subject matter, re- 
vardless of certain necessarily similar material (169A, 


ISSA, 18SA-1). 


(8) While Drexel and Smith, Barney personnel spent 
three months in Geneva preparing the Drexel prospectus 
and investigating TOS, Crang and its Canadian lawyers 
did not rely on the Drexel investigation, but conducted their 


own investigation of IOS in Canada and Swituerland. 


Judee Carter’s ‘‘integrated offering thesis’’, as here 
postulat d and applied, is so novel and farfetched, that 
neither plaintiff’s counsel nor the District Court could find 
authority anywhere in support,—either in a decided case 
or in any SEC ruling, release, regulation or otherwise, not- 
withstanding the SEC regulations and releases as to an 
integrated offering. Judge Carter himself recognized this 
when he called it a ‘‘thesis’’. Accordingly, he used the 
‘aider and abettor’’ cone pt to support this ‘‘integrated 
offering thesis, which allows for collective consideration of 
the defendants’’, citing two District Court cases (259A, 


Neither ease, however, bears the remotest relationship 
o his ‘‘integrated offering thesis.’’ The first case,—Secu- 
rities and Exchange Commission v. National Bankers Life 


Insurance Co., supra, 324 F. Supp. at 194,—merely holds 


that one can be an aider and abettor of a Section 5 vio- 
lation, when a required registration was not effected, quot- 
ng from Nees v. Securities and Exchange Comm., 414 
2d 211, 220-221 (9th Cir. 1969) that one can be such an 


aider and abettor if he ** ‘had reason to know or should 
have known that the seeurities should have been regis- 


Accordingly, to apply the ‘‘aider and abettor’’ concept 


to Andersen means that Andersen’s Zurich office, man- 
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aged by an Italian resident,—w"' uad nothing to do with 
the registration, other than to consent to use in the pro- 
spectuses of Andersen’s opinion as to the 1968 statements, 
—must be charged with having ‘‘known that the securi- 
ties should have been registered.’’ Andersen must be so 
charged, though Shearman & Sterling, as counsel for the 
Drexel offering, was of the opinion that registration was 
not necessary and the SEC apparently concurred. 


E. Subject Matter Jurisdiction Cannot Be 
Supported by Alleged ‘‘Impact” of the 
IOS Collapse on American Investors and 
the American Securities Market. 


Judge Carter based jurisdiction in part on an ex- 
traordinarily vague and amorphous concept, namely, ‘‘the 
impact which the transaction in question had upon Amer- 
ican investors and the American securities market’’ which 
he stated was ‘‘integral to the finding of jurisdiction’’ 
(268A). 


It defies imagination to understand how jurisdiction 
can be based on a finding that a transaction which took 
place abroad had an impact ‘‘upon American investors and 
the American securities market’’, or the kind of presenta- 
tion, or possibly mini-trial, required to demonstrate such 
‘‘impact’’ in order to establish federal jurisdiction. 


And if ‘‘impact’’ ‘‘upon American investors and the 
American securities market’’ is a basis for federal juris- 
diction, how much ‘‘impact’’ is needed, and how is ‘‘im- 


pact’? to be measured? Endless opportunity for specula- 
tion and theorizing is presented. 


To support his ‘‘impact’’ basis for jurisdiction, Judge 
Carter relied on the Mendelson affidavit, as findings based 
on ‘‘a study of I.0.8S.’’ Mendelson’s affidavit merely states 
that he was ‘‘retained by plaintiff to make a study’’ to 
determine whether the IOS public offering ‘‘had an effect 
upon the U.S. securities markets and American investors’’ 
(714-1). Nowhere does he describe the measure, extent, 
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depth or scope of this **study ** But he coneludes that the 
IOS offerings ‘‘had an adverse effect upon our securities 
markets and investors’’ (71A-1, 


The only support given for the ‘‘study’’ is a statement 
as to the decline in net purchases of United States stocks 
by foreigners from 1969 through May 1970,—‘(Souree: 
Federal Reserve Bulletin)’’, vithout the date, issue, title 
or other method of identification (71A-1, A-3). Professor 
Mendelson, to demonstrate the decrease in net assets of 
Fund of Funds, a mutual fund managed by IOS, merely 
states: ‘I have been advised DY Si ney B. Silverman, 
Esq., attorney for the plaintiff, that Fund of Fund’s pres 


| 
4) (71A-4). 


ent net asset value is $110,000,000”’ 


Professor Mendelson then states that two-thirds of its 
assets were invested in United States securities; and that 
through red miptions the net asset value of the fund dropped 
from $675,000,000 to $110,000,000,—the figure furnished 


him by plaintiff’s counsel. 


An expert, of course, can glibly state that he made a 


study and opine that the IOS collapse ‘‘had an adverse 


effect upon our securl ies markets and investors’’, citing 


r 


such decrease in net asset value of Fund of Funds. How- 
ever, relevant to this adverse etfect on ‘‘our securities mar 
, 


hat long before the IOS collapse, 
which took place in April or May of 1970,—there had been 


ket and investors’? is t 
a steady, continuing decline in the stock market in New 
York, which began in 1969 and continued throurh 1970.* 
Such substantial decline in the securities market may well 
have caused the decrease in the net asset value of Fund 
of Funds. And, perhaps such decline in market valu in 
the United States may well have caused the IOS collapse, 
not the collapse of LOS which caused the decline. 


* The Dow Jones Index reached 985 i: 1968, and then began to 


> > — bse 7 4 . T 1 ‘a rn 5 107 + 

drop steadily, reaching 746 on Fe irv 2, 1970 and 631 on May 

26, 1970. I \ | 1 to rise, reaching 
| Ing 
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794 on December 1, 1970 (ISL Daily Stock Index he collapse 


of IOS took place in | 
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The SEC, which made a far more comprehensive study 
of this redemption problem than Mendelson, has reported: 


‘*To the extent that IOS had to sell portfolio secu- 
rities in order to raise cash to meet its shareholdsrs’ 
requests for redemptions, there is concern about the 
impact on U.S. market stability when a fund complex 
the size of IOS sells off its large holdings of U.S. se- 
curities. Is there a significant direct effect on general 
market stability?) Overall, the answer is probably not, 
given the size and breadth of the U.S. market.’’* 


In any event, it should be self-evident that speculation 
as to such alleged impact ‘‘upon American investors and 
American securities market’? provides no possible stand 
ard for determining federal jurisdiction, whether or not 
one indulges in abstruse analysis as to the difference be- 
tween the ‘‘subjective territorial principle’’ and the ‘‘ob- 
jective territorial principle’’, as discussed by Judge Carter 


260A-262A). 


Judge Carter recognized the vagueness of the ‘‘impact’’ 
basis for jurisdiction, and stated that ‘‘proof of a clear 
correlation between the failure of the I.O.S. offering and 
the above-mentioned results is diffiernlt to doeument’’. 
Henee, he merely concluded that ‘‘some credence must be 
given to the general proposition’? that the collapse of IOS 
‘‘would have a negative impact on the American market”’ 
(269A )—an impact which he held to be ‘‘an element inte- 
gral to the finding of jurisdiction’’ (268A). 


Having found jurisdiction in part upon ‘‘impact”’, 
Judge Carter then indicated that there was actually little 
before him to show ‘‘impact’’ (274A): 


‘*Moreover, as noted in the section on subject mat- 
ter jurisdiction, supra, the impact on the American se- 
curities market of the L.0.S. offering was, in fact, less 


than direct. The absence of clearly provable or prob- 


* Institutional Investor Study Report, Vol. 3, H.R. Doc. No. 64, 
Cong., Ist Sess., pt. 3, p. 947 (1971). 


able negative domestic impact is close to fatal in the 
context of personal jurisdiction, where impact per se 
is not the gravamen Ser 

How can a federal © urt possibly predicate subject mat- 
ter jurisdiction over a foreign transaction, in the face of 
his own finding of ‘‘absence of clearly provable or pre’ 
able negative domestic impact’’? If such absence of proof 
is ‘‘close to fatal in the context of personal jurisdiction’’, 
it is even closer to ‘‘fatal’’ in the context of subject matter 
jurisdiction. 


F. A Decision That the District Court Has 
Subject Matter Jurisdiction Over the Three 
IOS Public Offerings Would Be a Precedent 
for Establishing Subject Matter Jurisdiction 
Over Five Billion Dollars of Foreign Offer- 
ings Made Through Wholly-Owned Subsidi- 


aries of American Corporations. 


In a statement made January 1, 1968 (Balance of Pay- 
ments Report, (101), President Johnson sought to restrict 
capital export and reduce the balance of payments deficit 
through various measures, such as deferral of non-essential 
travel abroad, and use of foreign source funds for direct 
investment abroad by sale of securities to foreigners. 


The Eurodollar bond concept evolved to finance Amer- 
ican business growth in Europe, with dollars raised in 
Hurope through sales to Europeans, and thereby diminish 
flow of American money abroad. To accomplish this, an 
American corporation would form a whoily-owned foreign 
subsidiary,—usually in the Netherlands Antilles,—which 
would sell its bonds in the European market. Since the 
offerings were entirely foreign, they were made under the 
same circumstances and restrictions as the three IOS offer- 
ings,—namely, prohibition against any sales in the United 
States and against sales to Americans resident abroad. 


The SEC, in Release No. 33-4708 and 34-7366, dated 
July 9, 1964, in an effort to spur such financings, made it 


53 


clear that, since the American securities acts ‘*were in- 
tended to protect American investors’’, registration would 
not be required if there was compliance with the ‘‘rea- 
sonably designed to preclude’’ test (see p. 12, supra). 
To make these Eurobonds salable, interest and principal 
had to be guaranteed by the American parent. If such 
foreign operations were successful, and‘profits repatriated, 
the: not only was export of American dollars restricted, 
and Eurodollars employed to finance offshore operations, 
but there would also be a favorable impact on the Amer- 
ican balance of payments. 


In recent years almest five billion dollars of Eurobonds, 
many convertible into common stock of the American 
parent guarantor,—were sold in Europe by 191 foreign sub- 
sidiaries of American parent corporations.* Moody’s 
shows that one of the offeriigs is by Leaseo Data Processing 
Equipment Corp., vhich made the offering through its 
Netherlands Antilles subsidiary, Leaseo N.V. 


In Leasco, this Court considered the relationship be- 
tween such an American parent and its wholly-owned for- 
eign subsidiary, and noted that Leasco N.V. was ‘‘wholly- 
owned and its debt securities were guaranteed by Leasco 
and were convert.’ le with Leasco common stock’’, and that 
‘‘the foreign entit, ‘as accepted by both sides as the alter 
ego of the American’’ (468 F.2d at 1338). Such an alter 
ego relationship would be equally true of most, if not all, 
of the 191 American corporations listed in Moody’s as 
having effected such five billion dollars of Eurobond 
offerings. 


The alter ego relationship between the American parent 
corporation and the foreign entity is obviously extremely 
close,—especially where the Eurobonds are convertible into 
stock of the parent. Accordingly, the relationship under 
such Eurobond offerings is less foreign and more American 
in character than the three IOS offerings made by a fureign 
corporation which did not have an American parent. 


* Moody’s Industrial Manual (1974), Vol. 1, A-I, pp. al99- 
a201. 
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Since these offerings are foreign and the federal secu- 
rities laws are ‘‘primarily intended to protect American 
investors’’, a registration statement is net required for 
Kurobonds. 


The SEC recognizes that, since the offerings are made 
through a wholly-owned subsidiary of an American cor- 
poration, all the work may be done in the United States; 
hence, as already noted, it does not matter ‘‘whether the 
actual mechanics of the distributions are effected within 
the United States’? (Release No. 33-4708 and 34-7366, 
supra). The only requirement is compliauce with the 
‘‘reasonably designed to preclude’’ test. 


Such test presupposes that somehow, somewhere, an 
American citizen or resident might manage to buy Euro 
bonds in such an offering. If there is subject matter juris- 
diction over the three IOS offerings based on the prelim- 
inary, exploratory and plannin,: activities in the United 
States by the Drexel Group, a fortiori would there be 
subject matter jurisdiction over actions based on alleged 
musrepresentations contained in the prospectuses for such 
five billion dollars of Eurobonds, where all the work re- 
quired for such offerings,—not merely exploratory, pre 
liminary and planning work, as in the case of the three 
IOS. offerings,—is normally done in the United States. 
Accordingly, if there should be subject matter jurisdiction 
over the three IOS offerings, which coujd then be subject 
to a class action, there would be subject matter jurisdiction 
in the federal court under the federal securities laws as 
to such five billion dollars of Eurobonds, if an American 
holder suffered a loss and, claiming misrepresentation in a 


prospectus, commenced suit as class representative of all 
the foreign buyers, though the SEC has consistently con- 
sidered such offerings beyond the purview of ifs regulatory 
jurisdiction. 


POINT II 


Under Snyder v. Harris and Zahn v. International 
Paper, the District Court has no jurisdiction over the 
claims of the 99,614 non-resident aliens who purchased 


their IOS stock abroad. 


A. This Court May Consider the Issue of Whether 
It Has Jurisdiction Over the Claims of Such Non- 
Resident Aliens, Even Though Such Issue Was 
Not Expressly Decided by Judge Carter and Was 
Not Posed as a Controlling Issue of Law Under 
Section 1292(b). 


The jurisdiction issue has at least two facets: first, 
whether under Leasco and S¢ hoenbaum, the Am«¢ rican sceu- 
rities laws in this case will be given extraterritorial effect 
and apply to any aspect of this foreign offering; and, see- 
ond, whether, assuming some extraterritorial effect, juris 
diction can extend to claims of the 99,614 non-resident 


aliens, located in numerous foreign countries in Europe, 
Asia, Australia, Africa and South America, who bought 
and paid for their stock abroad. 


Judge Carter noted among the questions which ‘‘ Judge 
Frankel expressly reserved for later determination” by 
the Judge to whom the case would be ‘‘assigned for all 
purposes’’, are the issues 


‘¢whether foreign purchasers should be included in the 
plaintiff class; whether and how the court’s ultimate 
judgment may be made binding upon the foreign class 
members’’ (253A). 


While Judge Carter did not purport to consider these 
questions, delineation of a class necessarily presents the 
basic jurisdictional question whether the District Court’s 
power extends to the 99,614 non-resident aliens who consti- 
tute 99.6% of the class, and whether the District Court has 
jurisdiction and power to bind such non-resident aliens to a 
judgment. Such basic jurisdictional question is closely re- 
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lated to, and intertwined with, the subject matter jurisdic- 

5 tion issue to which Judge Carter’s opinion is devoted. <Ac- 
cordingly, this Court may appropriately decide the issue of 
the District Court’s power or jurisdiction over the 99,614 
non-resident alien class members, though not posed as the 
controlling issue of law certified under Section 1292(b). 
For, as this Court has only recently stated in Capital Tem- 
poraries of Hartford, Inc. v. The Olsten Corp., decided on 
October 17, 1974 (Slip Op. 121, 124): 


‘*Onee such leave to appeal is granted, the court of 
appeals ‘is not restricted to a decision of the question 
of law which in the district judge’s view was con- 
trolling’ [eiting cases] * * * [J ]udicial economy 
requires that we address ourselves not only to the ques- 
tion posed but to a closely related jurisdictional 


question.”’ 


See, also, Leasco, 468 F.2d at 1344 and Travis v. Anthes 
Imperial Limited, 473 F.2d 515, 529 (9th Cir. 1973). 


B. The $9,614 Foreign Purchasers Have No Cause 
of Action Under the American Securities Laws 
and Could Not Bring Their Own Action in the 
District Court. 

Accordingly, Under Snyder v. Harris and 
Zahn v. International Paper, They May Not Be 
Included in Plaintiff’s Alleged Class. 


Snyder v. Harris, 394 U.S. 332 (1969),—which held that 
separate claims for various claimants in a class action 
may not be aggregated to meet the jurisdictional amount,— 
reaffirmed that Rule 23, as amended in 1966, could not 
extend jurisdiction to a claim over which the District Court 
would have had no jurisdiction before such 1966 amend- 
ments. 


Zahn vy. International Paper Co., 414 U.S. 291, 301 
(1978) held that a plaintiff in a class action who satisfied 
the requisite diversity and jurisdiction] amount could not 
include in the alleged class anyone who lacked the juris- 
dictional amount: 


oe 


‘*Kach plaintiff in a Rule 23(b)(3) class action must 
satisfy the jurisdictional amount, and any plaintiff 
who does not must be dismissed from the case—‘one 
plaintiff may not ride in on another’s coattails.’ 469 
F.2d at 1035’’. 


Zahn was not referring to named plaintiffs, since each 
‘‘was found to satisfy the $10,000 jurisdictional amount”’. 
Zahn related solely to class members whose claims were 


less than the jurisdictional amount. The Court read Snyder 


v. Hlarris, supra, ‘tas preeluding maintenance of the action 
by any member of the class whose separate and distinet 
claim did not individually satisfy the jurisdictional 
amount’? (414 U.S. at 292). 


In short, the essence of Zahn is thai a person who can- 
not sue in the federal courts as a named plaintiff because 
of lack of jurisdiction over his claim, may not be part of 
a class represented by a named plaintiff over whose claim 
the federal court has jurisdiction. 


This Court will reeall that under former Rule 23(a) (3), 
there were three categories of class aection,—the true elass 
action, the hybrid class action and the ‘‘spurious”’’ class 
action. 


The complaint ({2) alleges: 


‘*(h) This :ction can be maintzined as a class action 
pursuant to Rule 23(b)(3) of the Federal Rules of 


Civil Procedure.’ 


Rule 23(b) (8), as amended in 1966, covers the previous 
‘*spurious’’ class action; some courts continue to refer to 
a Rule 23(b)(8) litigation as a ‘‘spurious’’ class action. 
See, for example, La Mar v. H & B Novelty & Loan Co., 489 
F.2d 461, 467 (9th Cir. 19738). 


Moore deseribes Rule 25(b)(3) as ‘the mod version of 
the spurious class action of yore’’ (Moore’s Federal Prac- 
tice, 2d ed., Vol. 3B, p. 701). Elsewhere, Moore states: 
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‘*The lineal descendant of the spurious class action 
under original Rule 23 is the (b)(3) type of class suit 
under revised Rule 23’’ (Jd. at 2601). 


Zain —quoting Steele v. Guare nty Trust Co. of N.Y., 
164 F.2d 387, 388 (2d Cir. 1947),—stated as to the ‘‘spuri- 
ous’’ class action (p. 296): 


‘“‘The spurious class action authorized by Rule 
25(a)(3), as it stood prior to amendment in 1966, was 
viewed by Judge Frank, writing for himself and 
Judges Learned and Augustus Hand, as ‘in effect, but 
a congeries of separate suits so that each claimant must, 
as to his own claim, meet the jurisdictional re quire- 
ments.’ ”’ 


Zahn governs the suit at bar. 


As shown above (Point 1), the federal securities laws 
do not apply to the IOS offerings, and there is no subject 
matter jurisdiction. But assuming, arguendo, jurisdiction 
so far as plaintiff is concerned,—because he is a resident 
citizen who bought in New York,—then subject matter juris- 
diction would be limited to him or to the few other resident 
Americans whom plaintiff claims also bought in the United 
States. The issue becomes whether each of the 99,614 non- 
resident aliens who bought stock from alien underwriters 
or sellers in Europe, Africa, Asia, Australia and South 
America, and who constitute over 99.6% of the putative 
class of 100,000, can ‘‘as to his own claim, meet the juris- 
dictional requirements,’’ so that he could commence his 
own suit in the federal court under the 1933 and 1934 Acts. 
If he cannot, then under the clear holding of Zahn, there 
is no federal jurisdiction as to him in a class action broneht 


by plaintiff, even assuming jurisdiction over plaintiff’s 
own claim. Again, to quote Zahn, which in turn quoted 
this Court’s decision in Steele v. Guaranty Trust Co. of 
N.Y., each of such 99,614 non-resident alien purchasers 
‘* ‘must, as to his own claim, meet the jurisdictional require- 
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ments. 


Zahn is not limited to diversity actions; the Court there 
stated: 


‘¢’T]he result here would be the same even if a cause 
of action under federal law could be stated, see II- 
linois v. City of Milwaukee, 406 U.S. 91, 98-101 (1972), 
or if substantive federal law were held to control the 
case’’ (414 U.S. at 302, fn. 11). 


The basic issue, therefore, is whether there is judicial 
jurisdiction over the 99,614 non-resident aliens, who bought 
outside the United States; who bought somewhere in 
Europe, Africa, Asia, Australia or South America, from 
a non-resident alien underwriter; and who paid for and 


received their stock in such foreign country. 


This Court, on the oral argument in Leasco found it 
helpful to ilustrate and analyze the jurisdictional issue by 
postulating a hypothetical case involving a Japanese and a 
German businessman (468 F.2d at 1338),—an approach 
which might here also be helpful. 


Take, as an example, a Japanese resident of Tokyo who, 
like plaintiff, acquired 600 shares of IOS stock for $6,000, 
which he had bought from The Nikko Securities Co. Ltd., 
a Japanese underwriter (175A). Assume that he first re- 
ceived the Drexel prospectus,—or as plaintiff asserts with 
respect to his own claim,—received all three prospectuses, 
either in English or in one of the foreign languages in which 
the Drexel prospectus was translated, and that he read all 
three prospectuses and relied on them before he bought. 


(1) Such Japanese investor would then know from such 
prospectuses that IOS is a Canadian company, with its 
main office in Geneva, and that it has no office in the United 
States. 


(2) He would see that each prospectus states that the 
offering is not subject to the American securities laws, and 
therefore has not purported to meet their requirements. 
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would know that sales under the Drexel prospee- 

ide only to nationals of eee \friea, Asia, 

ind South America, provided they reside outside 
United States or its aietnat S, 


(4) He would also know that sales to United States 


citizens anywhere in the world or to foreigners in the United 
States, were prohibited. 


(5) He would also know from the Drexel prospectus that 
there are 91 underwriters, in 13 countries in Europe, Africa, 
Asia, Australia and South America, and that each of them, 

ing his seller, The Nikko Seeurities Co. Ltd., had 


i 


ad not to 


anv IOS stock to any United States citizen 
Mgt ao in the world and not to sell to any alien who 
resides in the United State 


(6) He would also know that there was a separate of- 
fering made by the Canadian underwriter, Crang, who was 
expressly prohibited from selling IOS stock outside 
Canada, and who agreed to abide by such express 
restriction. 


(7) He would also know that in 1967, the SEC issued 

1 order which prevented sale of IOS stock to anyone with- 

he United States, and also prohibited sale of IOS stock 

non-resident United States citizens unless an IOS em- 
ployee or other insider. 


(8) He would also know that there was a separate 
offering made by IOB, a Bahamas bank, which is an IOS 
subsidiary, but that such offering was limited to such in- 
siders, as authorized by the SEC order, provided that 
resident American citizens were prohibited from buying, 
and he would also know that this Bahamas bank had agreed 
to abide by such express restriction. 


(9) He would also know that the prospectuses, dated 
September 24, 1969, include financial statements, as of 
December 31, 1968, as to which Andersen’s Zurich office 
had expressed an opinion. 
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(10) He would also know that the IOS stock is not listed 
or traded on any stock exchange in the United States, and 
is not traded over the counter in the United States. 


(11) He would also know, from his own transaction, 
that he paid The Nikko Securities Co. Ltd. for his stock in 
Tokyo and received his stock in Tokyo. 


(12) He would also know that, in making his purchase, 
neither he nor The Nikko Securities Co. Ltd. used the 
United States mails or any instrumentalities of interstate 
commerce of the United States in connection with the 
purchase or sale of such 600 IOS shares. 


This Japanese invester, having lost his entire $6,000 
investment, may feel that he was misled by the financial 
statements in the prospectuses as to which Andersen had 
expressed an opinion. 


Such Japanese investor, with only a $4,600 investment, 
could not sue Andersen in the District Court on diversity 


jurisdiction, since he lacks the requisite amount in con- 


troversy. Could he, as a non-resident alien, assert protec- 
tion of the American securities laws as to which there is 
no ‘‘matter in controversy’’ requirement? 


Could Andersen and the underwriters be held to the 
standards of a registered offering, with strict adherence 
to all SEC requirements, and face a cause of action for 
alleged non-compliance? If so, then even though registra- 
tion was not required, the effect would be to hold Andersen 
and the underwriters to precisely the same standards and 
requirements as if the stock had been registered. 


While the complaint alleges that ‘‘ Andersen failed to 
observe generally accepted accounting principles in con- 
nection with its audit of IOS’? (14A-15A, 714), could such 
Japanese buyer claim the full protection of American 
accounting principles? And while the complaint alleges 
that ‘‘the prospectuses, which contained financial state- 


ments of IOS certifie? by Andersen, were false and mis- 
leading’? (15A, 714), would such Japanese buyer have the 
right to sue in the United States courts for misrepresenta- 


tions made in Japan, and not even be required to have 


the requisite amount in controversy? 

What could such Japanese buyer point to in the 1933 or 
1934 Acts,—or in any court decision rendered up to the 
present time,—which shows Congressional intent to grant 
the District Court jurisdiction over such an action against 


Andersen in New York? 


If The Nikko Seeurities Co. Ltd. had mailed a prospec 
tus to his office in Tokyo, could this Japanese investor 
establish the jurisdictional requirement under Section 
10(b) that Andersen had committed a fraud ‘‘by the use of 
any means or instrumentality of interstate commerce or 
of the mails’’?? Or does the word ‘‘mails’’ mean the 
United States mails, not Japanese mails? As already 
noted, in Weaver v. United California Bank, supra, a class 
action involving both citizen and non-resident aliens, the 
Court dismissed the non-resident aliens from the case, 
because Europeans are not ‘‘afforded the protection of 
the United States security legislation’’; that ‘*Subject 
matter jurisdiction depends on ‘use, indirectly or directly 
of any means or instrumentality of interstate commerce 
or of the mails’ ’’; and that there was no jurisdiction as to 
non-resident aliens since ‘‘the European members lived in 
Kurope, were solicited in Europe by offerings and pro- 
spectuses generated in Europe and, in Europe, consum- 
mated their investment in this European Bank.”’ 


The foregoing would also be true as to the German who 
bought from Allgemeine Bankgesellschaft Aktiengesell- 
schaft in Berlin: the Dane who bought from Den Danske 
Landmansbank in Copenhagen; the Finn who bought from 
Ab Nordiska Foreningsbanken in Helsinki; and the Aus- 
tralian who bought from Ord-B.T. Co. Limited in Sydney 
(175A). The same would also be true as to each of the 


99,614 non-resident aliens, constituting over 99.6% of the 
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IOS buyers, who bought in countries of which they were 
nationals from dealers in their native lands. 


Since the Japanese investor bought his stock in Tokyo 
and received and relied on the prospectus in Tokyo,—even 
if the prospectus contained an untrue statement or omis- 
sion,—any fraud was practiced in Japan. Leasco made it 
clear that there would be no jurisdiction (468 F.2d at 
1334) : 


‘¢When no fraud has been practiced in this country 
and the purchase or sale has not been made here, we 
would be hard pressed to find justification for going 


’ 


beyond Schoenbaum.’ 


Since such Japanese and eac 1 of the other 99,615 foreign 
buyers ‘* ‘must, as to his own claim, meet the jurisdic tional 
requirements’, Steele v. Guaranty Tri st Co. of N.Y., 164 
F.2d 387, 388 (C.A.2d 1947)’ (Zahn v. International Paper 
Co., 414 U.S. at 296),—which he obviously fails to do,—he 
may not be represented in a class action by a claimant such 
as plaintiff, who may ‘‘individually satisfy the jurisdic- 
tional requirements’’,—apart from the basic issue of 
whether there is subject matter jurisdiction as to any part 
of the offerings. 


C. The District Court Lacks Judicial Jurisdiction 
to Bind to a Judgment 99,614 Non-Resident Aliens 
by Mere Notice Mailed to Their Last-Known 
Address. 


Leasco noted that, despite the most expanded scope to 
be given to §27 of the 1934 Act, the due process clause nec- 
essarily applies to efforts to bind foreigners: ‘‘{WJe hold 
that Congress meant §27 to extend personal jurisdiction to 
the full reach permitted by the due process clause’’ (468 


F.2d at 1339). Also, ‘‘Congress meant to assert personal 
jurisdiction over foreigners not present in the United States 
to but, of course, not beyond the bounds permitted by the 
due process clause of the Fifth Amendment’’ (, 1540). 
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Then, after review of Tlanson v. Denckla, 357 U.S. 235, 
1958) and other authority, Leasco stated that where a per- 
son ‘thas acted within a sti or suffic iently caused con- 
sequences there, he may turly be subjected to its judicial 
jurisdiction even though he cannot be served with process in 
the state’’ (/d.). 


Due process considerations as to class action were not 


ly] 


d not be repealed by Rule’23 


of due process to which the class action procedure is 
subject’? (89 F.R.D. 69, 107). Eisen v. Carlisl 
relin, 417 U.S. 156, 5-4 (1974), quoted this state- 


the Advisory Committee, and noted its purpose of 


oration of due process standards’’. 


hasie change accomplished by Rule 23(b)(3) and (ce) 

to include in the judgment in a class action ‘* whether 
‘avorable to the class,’’ those to whom a class action 

as sent and ‘‘who have not requested exelusion’’. 

\s Moore put it. the effeet of Rule 23(b) (3) is ‘*the expan- 
the reach of the judgment, which now binds all mem- 

he class who do not exelude themselves’? (3B J. 


. Federal Practice §23.45[1], at 23-702 (2d ed. 1974) ). 


Rule 28 applies to all members of a class, whether a 


aitiff class or a defendant class. It does not purport 

inguish between plaintiff or defendant members, or 

within or without the United States. Under its 

a mere notice suffices to bind to a judgment, 

favorable or unfavorable, each person to whom 

‘is addressed, whether or not the notice is actually 
received, 


There is no requirement that a recipient of the notice 
is ‘*not present within the territory of the forum’’ 
nevertheless to be bound by the judgment, sheuld 


, 


” 


certain minimum contacts with it’? (International 

v. Washington, 326 U.S. 310, 316 (1945)). There 

is no requirement that such recipient of the notice purposely 
avail himself ‘‘of the privilege of conducting activities 
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within the forum State, thus invoking the benefits and pro- 
tections of its laws’’ (J/anson v. De nekla, 357 U.S. 235, 


253 (1958) ). 


There is no requirement that such recipient of the 
notice ‘‘has acted within a state or sufficiently caused con- 
sequences there, [that] he may fairly be subjected to its 
judicial jurisdiction even though he cannot be served with 
process in the state’’ (Leasco, 468 F.2d at 1340). 


While International Shoe, Hanson and Leasco were not 
addressed to a class action notice, but to process in ordinary 
litigation, due process principles there stated should apply 
a fortiori to a mere notice. Both the process and the 
notice have the same purpose,—to bind a person to a jndg- 
ment. Indeed, the standard for process might be more 
rigidly applied to a mere printed notice than to formal 
process in a lawsuit. A person receiving a summons or 
other foriaal process, especially if sent by certified mail 
or personally served outside the forum, is more apt to be 
impressed with its significance and need for response, than 
he would be as to a mere printed notice by ordinary mail, 
which might resemble much of the routine, throwaway 
matter normally received in quantities, and he might be 
less apt to appreciate the full significance of the notice. 


Judge Frankel has indicated the possible lack of due 
process involved in a mere notice or newspaper publication: 


‘To a generation raised on Pennoyer v. Neff, 95 U.S. 
714, 24 L.Ed. 565 (1877), it is a rather heady and 


disturbing idea to be told that people in faraway places 


who receive a letter or are ‘described’ in a newspaper 
‘notice’ which does rot come to their attention are 
exposed to a binding judgment unless they take some 
affirmative action to exclude themselves’’. (‘‘Some 
Prelin.nary Observations Concerning Civil Rule 23”, 
43 F.R.D. 39, 45 (1967)). 


Perhaps, because of nationwide service under the secu- 
rities acts, mere novice sent anywhere in the United States 
might satisfy ‘‘due process’’. But there is no comparable 
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provision in the securities acts for worldwide service. 
And this Court has only recently stated that the constitu- 
tional requirement of ‘‘minimal contacts’’ for service out- 
side the forum, though not applicable to United States 
residents because of nationwide service under the 1934 Act, 
would be required for ‘‘extraterritorial service of process”’, 
which ‘‘raises a question of the forum’s power to assert 
control over the defendant.’’ Mariash v. Morrill, 496 F.2d 
1138, 1143 (2d Cir. 1974). 


Accordingly, it would appear clear that, assuming argu- 
eno, thar there is general subject matter jurisdiction, the 
District Court cannot, by werely mailing a notice, exercise 
what Leasco called ‘judicial jurisdiction over an individual 
sho is not present’’, if he is a non-resident alien of the 
United States, such as the Japanese buyer postulated in 
‘he above example, who bought his TOS stock from The 
Nikko Securities Co. Ltd. in Toyko. 


To Allow the 99,614 Non-Resident Aliens to Be 
Members of a Class in an Action Brought in the 
United States Would Frustrate the Intent of Rule 
23, as Amended in 1966, to Eliminate One-Way 


Intervention. 


Under former Rule 23(a)(3) where only persons who 


actually intervened were bound by the judgment, ‘‘one-way 

ntervention”’ resulted. Courts held that after a class rep- 
resentative prevailed on the merits, others could intervene 
an take the benefits. But, if the decision was unfavorable, 
ney could remain outside the ease and relitigate in another 
forum. + 


American Pipe & Construction Co. v. Utah, 414 U.S. 
538, 547 (1974), referred + the unfairness of such **poten- 
tial for so-called ‘one-way intervention’ ’’, which it de- 
seribed as a ‘‘recurrent souree of abuse’’, and stated that 


rhe 1966 amendments were designed, in part, specifically 
to mend this perceived dafect in the former Rule’, 


ce 


A decision that the District Court has judicial jurisdic-, 
tion over the 99,614 non-resident aliens would perpetuate 
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the ‘‘one-way intervention’’ which the 1966 Amendment 
was designed to prevent. 


If, after trial on the merits, plaintiff should obtain his 
requested judgment against defendants of $110,000,000 with 
interest, the 99,614 non-resident aliens would, if they be- 
came aware of this result, certainly seek payment of their 
losses. However, if judgment were rendered in detend- 
ants’ favor, these non-resident aliens would not be bound. 


Affidavits of leading counsel in principal European 
countries in which IOS stock was sold uniformly expressed 
the opinion that any adverse judgment in a United States 
class action woi'd not be binding in their countries, and 
could be there lii.gated.* 


Judge Frankel greped for a possible solution to this 
dilemma: He recognized that ‘‘if defendants prevail 
against a class, they are entitled to a victory no less broad 
than a defeat would have been’’, and suggested, ‘‘in the 
court’s discretion that putative members be required to 
‘opt in’ or to face exclusion from the class for all pur- 
poses’’? (835A). However, Rule 23 is limited to ‘‘opting 
out’’, and has no provision for opting in. Further, Avvo- 
cato Graziadei stated that in Italy, an Italian who opted in 
and ‘agreed to be bound by the judgment of this Court”’ 
would nevertheless not be prevented ‘‘from maiitaining a 
subsequent suit in an Italian court on the same cause of 
action against the same defendant’’ (126A), 


Judge Frankel indicated that perhaps these numerous 
foreign countries might have short statutes of limitations, 
which might bar subsequent suit and thereby minimize the 
unfairness of such inherent one-way intervention. He 


stated that ‘‘It may, as has been suggested, become a moot 
question as supervening limitations periods render this 
in fact the only practical forum for asserted claims by 
foreign purchasers (S3A-84A), 


* See the affidavits of Ercole Graziadei, an “avvocato” in Rome 
and Milan (126A) ; of Charles Jolibois, an ‘tavocat” in Paris (147A) ; 
and of ji Godfray LeQuesne, a barrister of the Inner Temple of 


London (161A-14). 
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However, it is submitted that a United States District 
Court either has or has not judicial jurisdiction in a class 
action over non-resident aliens. Its jurisdiction cannot 
depend on a prior determination whether, in such alien’s 
native land, there may be an applicable statute of limita- 
tions which might bar suit there,—especially in view of 
the many factors which might cause a statute to be tolled. 
It would make the morass even more impenetrable for a 
District Court, as a basis for asserting judicial jurisdiction 
over non-resident aliens, first to have to determine whether 
his claim had been barred by a statute of limitations de- 
fense in his native country or would be barred before a 
judgment could be rendered in the United States. 


Furthermore, the Jolibois affidavit indicates that a 
French action would lie under Article 1382 of the Civil 
Code, for which the applicable statute of limitations is 
thirty years (146A). While the nature of these unman- 
ageable class actions is such that many years of litigation 
are inevitable, -as exemplified by Eisen v. Carlisle 
Jacquelin, supra, where ‘‘Eight years have elapsed * * * 
[and] Both the parties and the courts are still wrestling 


with the complex questions surrounding petitioner’s at- 

1”? (417 US. 
159),—hopefully this litigation can be completed before 
expiration of the French limitations period. 


tempt to maintain his suit as a class action’’ 


In short, there is no way out of the ‘‘one-way inter- 
vention’’ as to these 99,614 non-resident aliens other than 
a holding that the District Court lacks judicial jurisdiction 
over them. 
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POINT Itt 


There is no jurisdiction over the underwriters and 
Andersen, by reason of Section 30(b) of the 193% Ac:. 


The complaint also relies for jurisdiction on Section 
15(c)(1), relating to frendulent devices as to ‘‘brokers or 
dealers’’, an allegation which in effect asserts that the 
underwriters are ‘‘brokers or dealers’? within the meaning 


of the 1934 <Aet. 


The term ‘broker or dealer’’ is also used in Section 30, 
subdivision (b) of which provides that the 19384 Act,— 
therefore ineluding Section 10(b) and Rule 10b-5,— 
‘‘shall not apply to any person insofar as he transacts 
a business in securities without the jurisdiction of the 
United States’’, unless in violation of some other SEC Rule 
or Regulation. 


The uncontradicted evidence before Judge Carter estab- 
lishes that both Drexel and Smith, Barney had offices 
abroad. The Coleman affidavit states that ‘‘Drexel Fire- 
stone conducted all its solicitation and selling activities in 
the Primary Offering through its offices in Brussels and 
Paris’’, and believes that ‘‘Smith Barney did likewise’’ 
(58A). The Bischof affidavit confirmed that Smith, Barney 
also handled the matter through its Paris office (117A). 


Although Section 30(b) of the Securities Act expressly 
applies ‘‘to any person insofar as he transacts a business in 
securities without the jurisdiction of the United States’’, 
Judge Carter stated that this provision should not be inter- 
preted ‘‘literally’’, because Schoenbaum v. Firstbrook, 
‘held that §30(b) does not exempt those who engage in 
isolated foreign transactions’? (270A). Schoenbaum merely 
held that ‘‘while section 30(b) was intended to exempt per- 
sons conducting a business in securities through foreign 
securities markets from the provisions of the Act, it does 
not preclude extraterritorial application of the Exchange 
Act to persons who engage in isolated foreign transactions”’ 
(405 F.2d at 207). 


However, there was no reason for Judge Carter to as- 
sume that the IOS offering was an isolated foreign transac- 
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tion, and that Drexel and Smith, Barney engaged only ‘in 
isolated foreign transactions’’. On the contrary, siree 
Drexel and Smith, Barney both maintained regula offices 
in Brussels and in Paris, they obv’ously were conductin 
a regular business in securities in the foreign secur s 
market. Since the sale of the IOS securities was mac 
entirely ‘‘withovt the jurisdiction of the United Staies 
and sinee both Drexel and Smith, Barney maintained such 


’ 


regular European offices where they conducted business in 
securities, the IOS transaction cannot be presumed to be 
an isolated foreign transaction, and Section 30(b) renders 
Section 10(b) and Rule 10b-5 inapplicable io the under- 
writers, 


The sole basis for the claim against Andersen is that 
it aided and abetted the underwriters. Accordingly, if no 
claim is stated against the underwriters, by reason of ap- 
plication of Rule 80(b), ‘*then plainly no claim is stated 
against the aider and abettor’’ (Jroquois Industries, Ine. v. 
Syra use China Corp., 417 F.2d 963, 970 (2d Cir. 1969), 
cert. denied, 399 U.S. 909 (1970)). 


POINT iV 


This Court has inherent power to make a class ac- 
tion determination. y 

It should determine that plaintiff, an American citi- 
zen, resident of New York, is not a proper representa- 
tive of a class, over 99.6% of which consists of non- 
resident aliens, and that the action should not be main- 
tained as a class action. 


It is not entirely clcar what, if any, class action deter- 
mination was made below. Judge Frankel allowed ‘‘the 
case to proceed for the time being as a class aetion’’ (S2A), 
but did not determine whether the four Rule 23(a) pre- 
requisites were all present, or whether the standards of 
Rule 28(b)(8) were met, or whether the action is manage- 
able. Furthermore, he did nothing as to sending a notice 
to the class, though Rule 23(¢)(2) requires the Court to 


‘direct to the members of the class the best notice prac- 
ticable under the circumstances’’,—‘‘an unambiguous re- 
quirement of Rule 23’’, which must be complied with 
‘*¢fals soon as practicable after the commencement of 
[the] action’ ’’ (Fisen v. Carlisle & Jacquelin, 417 U.S. 156, 
178 (1974)). 


Judge Ryan felt that Judge Frankel ‘‘didn’t enter : 
class order. He defined no class * * *. Therefore, 
he said was dictum’’ (192A). 


Judge Carter, on the other hand, appeared to disagree 
with Judge Ryan and, on December 4, 1974, approved a 
proposed notice to all IOS stockholders, stating that Judge 
Frankel had ‘‘determined that this action may be main 
tained as a elass action on behalf of all purehasers’’, and 
setting forth all the requirements e* such a notice, inelud- 
ing the provision that each class member will be b 
the judgment, whether favorable or not, unless he r 
exclusion (291A). 

Hewever, none of these three District Court Judges 
made any determination as to fulfillment of the prerequi- 
sites of Rule 23. 


Appeal was not taken from Judge Frenkel’s order, since 
a:l defendants shared Judge Ryan’s opinion that a class 
had not really been defined, and viewed Judge Frankel’s 
decision as a mere holding action to enable the actual de- 
termination to be made by the judge to whom the case would 
be assigned for all purposes. 


Assuming, arguendo, that this Court should hold that 
there is subject matter jurisdiction; that there is also juris- 
diction over the claims of the 99,614 non-resident aliens 
and the 374 non-resident American citizens who bought 
abroad; and that Section 30(b) of the 1934 Act is inappli- 
cable; there remains for consideration the making of a class 
action determination. 


While this should normally be made by the District 
Court, in view of the three-year period since suit was com- 


meneed, with the case, as Judge Carter stated, ‘‘still at 
an early stage of development’’ (279A), and since defend- 
ants’ motions made October 31, 1973 for a definitive class 
action determination are still pending, without having yet 
been argued, it is appropriate, and would be in the interests 
of judicial economy, for this Court itself to make the class 


action determination. 


This Court has broad power on an interlocutory appeal 
to dispose of issues not directly presented by the appeal. 
Such power has long been recognized in appeals from grant 
or denial of a preliminary injunction. While, as a rule, the 
propriety of grant or denial is the sole issue on appeal, 
‘‘this rule is subject to a general exception,—the anvpellate 
court may dismiss the complaint on the merits if its ex- 
amination of the record upon an interlocutory appeal re- 
veals that the case is entirely void of merit’? (Hurwitz 
v. Directors Guild of America, Inc., 364 F.2d 67, 70 (2d Cir.), 
cert. denied, 385 U.S. 971 (1966)). In accord, Mast, Foos & 
Co. v. Stover Mfq. Co., 177 U.S. 485, 495 (1900) ; Denver v. 
New York Trust Co., 229 U.S. 123, 136 (1913) ; U.S. Fidelity 
Co. v. Brady, 225 U.S. 205, 206, 214 (1912). 


If this Court, on an interloeutory appeal, has power to 
dismiss on the merits,—the most drastic of all acts,—a 
fortiori has it power to make a class action determinati< a. 
It shonld exercise this power in this case, where all the 
relevant facts are before the Court, and where, after three 
years, none of the three District Judges before whom the 
issue was pending has yet made a definitive determination 
of the Rule 23 prerequisites for maintenance of a class 
action. 


Plaintiff’s claim is not typical of the claims of 
the class, particularly since he bought and paid for his 
stock three weeks before the publie offerings. As Judge 
Carter noted, ‘‘plaintiff’s purchase of I.0.S. shares does 
not appear to have been made in reliance on statements in 
the Crang prospectus, since that prospectus was sent to 
the United States after the date of purchase’’ (273A),—a 
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statement equally applicable to the Drexel and IOB pro- 
spectuses. Other class members, however, may be able to 
establish reliance on a prospectus. 


Furthermore, plaintiff bought his IOS stock with prior 
knowledge that an SEC injunction barred sale to him, and, 
in effect, ‘‘bootlegged’’ his stock into the United States, 
so that he is in pari delicto (see pp. 19-20, supra). This 
alone places him in a different situation from the 99,614 
non-resident aliens who bought abroad, vspecially since 
their purchases may be governed by the laws of their native 
countries. 


Also, plaintiff cannot represent the 374 non-resident 
citizens. Presumably, they bought under the IOB pro- 
spectus and pursuant to the SEC order authorizing sales 
to TOS directors, officers, employees and other IOS insiders. 
Some of these buyers represent top management; others 
may be subordinate employees. Depending on their respec- 
tive positions with IOS and opportunity for information 
as to its financial condition, the extent of their knowledge 
may vary substantially. Accordingly, it is doubtful whether 
any buyer under the IOB prospectus can be an avuequate 
representative of any other buyer under such prospectus. 


The Advisory Committee’s Notes state that ‘‘a fraud 
case may be unsuited for treatment as a class action if there 
was material variation * * * in the kinds or degrees of relli- 
ance by the persons to whor they [the representations] 
were made. See Oppenheimer vy. F. J. Young & Co., Ine., 
144 F.2d 387 (2d Cir. 1944).’’ (39 F.R.D. 103). 


Furthermore, there is no reason to believe that issues 


arising out of this foreign offering of a foreign corpora- 


tion, with sales to non-resident aliens made abroad, can 
best be adjudicated in a United States court. Proceedings 
involving the IOS collapse are pending in Switzerland, 
where IOS had its main office (192A-32, 192A-34). <A 
Swiss court is presumably as capable of dealing with this 
sity tion as an American , jurt. 
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As stated in Scherk v. Alberto-Culver Co., 417 U.S. 506, 
517, fn. 11 (1974), to assume that an essentially foreign 
situation may best be tried in an American court ‘‘demeans 
the standards of justice elsewhere in the world, and un- 
necessarily exalts the primacy of United States law over 
the laws of other countries”’ 


Plaintiff Bersch is the only IOS stockholder who has 
sued in the United States. It cannot be assumed that all 
other stockholders feel that plaintiff is such an adequate 
class vepresentative that other suits are unnecessary. This 
Court may take judicial notice of the numerous actions filed, 
based on alleged violations of securities laws, where often 
10, 15 or even 50 separate class actions may be brought 


arising out of the same situaticen. 


Moreover, it should be clear beyond peradventure that 
this action, if maintained in the Unite.l| States District 
Court, is wholly unmanageable. The mere problem of 


notice to 99,614 non-resident aliens, located in countr?2s on 
six continents and having a variety of native tongues, alone 
should suffice as a conclusive presumption of unmanage- 
ability. 


As observed in the American College of Trial Lawyers, 
Report and Recommendations of the Speci: ! Committee on 
Rule 23 of the Federal Rules of Civil Procedure, p. 10 


(1972) :* 


‘*Consider a class of 100,000 shareholders as plain- 
tiffs in a seeurities action. Even if discovery and trial 
or even just the administrative processing of each 
claim were to consume only ene hour, it would require 
the consumption of 100,000 hours of judicial time. 
Assuming the luxury seldom enjoyed by most judg 


of an eight hour work day and five day work week, the 
class action would require fifty years to conclude.’’ 


If the foregoing is true of a class of 100,000 American 
shareholders, a fortiori would it be true as to a class of 


* This Report was cited by the Supreme Court in American Pipe 


& Construction Co. v. Utah, 414 U.S. 538, 555 (1974). 
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comparable size, with 99,614 of its members non-resident 
aliens. 


This case does not meet the prerequisites of a class 
action and this Court should determine that it may not be 
maintained as a class action. 


Conclusion 


It is respectfully submitted that this Court should 
determine that: 


(1) The District Court lacks subject matter juris- 
diction. 


(2) The District Court has no jurisdiction over the 

claims of the 99,614 non-resident aliens who purchased 
IOS stock abroad. 
(3) There is no jurisdiction over the anderwriters 
or Andersen, by reason of Section 30(b) of the 1934 
Act. 

(4) This Court should determine that this action 


may not be maintained as a class action. 


Datep: New York, New York 
February 3, 1975. 


Respectfully submitted, 


3REED, ABBpott & MORGAN 
One Chase Manhattan Plaza 
New York, New York 10005 
Epwarp J. Ross 
James D. Z1RIN 
Of Counsel 
Witson & McILVAINE 
135 South LaSalle Street 
Chicago, Illinois 60603 


Attorneys for Defendant-Appellant 
Arthur Andersen & Co. 
Cxuar_Les W. BoAND 
Of Counsel 


ADDENDUM 


Add 1 


{ Release 33—4708, 34 —7 366] 


Part 231—Interpretative Releases Relating to the 
Securities Act of 1933 and General Rules and 
Regulations Thereunder 


Part 241—Interpretative Releases Relating to the 
Securities Exchange Act of 1934 and General 
Rules and Regulations Thereunder 


Registration of Foreign Offerings by Domestic 

Issuers; Registration of Underwriters of 

Foreign Offerings as Broker-Dealers 

As part of the program to reduce the United States 
balance of payments deficit and protect United States gold 
reserves, a Presidential Task Force on Promoting Increased 
Foreign Investment in the United States Corporate Securi- 
ties and Increased Foreign Financing for United States 
Corporations Operating Abroad was appointed in October 
1963. This Task Force was charged with developing pro- 
grams for the increased foreign marketing of demestic 
securities, with particular emphasis on the securities of 
United States companies operating abroad, for a review o* 
govcrnmental and private activities adversely affecting su th 
financing, and for an appraisal of the various barriers to 
such financing remaining in major foreign capital markets. 
The report submitted to the President by the Task Force on 
April 27, 1964, contained a number of specific recommenda- 
tions for actions by both the private sector and the Govern- 
ment. Included in the latter were recommendations that the 


Securities and Exchange Commission publish a release 


setting forth its position regarding the applicability of the 


registration requirements of the Securities Act of 1933 to 
securities offered by domestic issuers to foreign purchasers, 


including dealers, and the application of the broker-dealer 
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registration requirements of the Seeurities Exchange Act 
of 1934 to foreign underwriters participating in distribu- 
tions of securities exclusively to non-residents of the United 
States. The Commission is publishing this release to 1m- 


plement these Task F'oree Recommendations. 


I. The Applicability of the Securities Act of 1933 to 
Offerings of Securities Outside of the United States. The 
registration ments of the Seeurities Act apply to 
any offer or saie of a security involviny interstate com- 
merce or use of the mails unless an exemption is available. 
Since ‘‘interstate conmerce’’ is defined in section 2(7) of 
the Act to inelude ‘‘trade or commerce in securities or any 
trans) ortation or communication relating thereto * * * be- 
tween any foreign country and any State, Territory, or the 
District of Columbia,”’ this might be construed to encompass 
virtually any offering of securities made by a United States 
corporation to forcign investors. However, the Commis- 
sion has traditionally taken the position that the registra- 
tion requirements of section 5 of the Act are primarily in- 
tended to protect American investors. Accordingly, the 
Commission has not taken any action for failure to register 
secnrities of United States corporations distributed abroad 
to foreign nationals, even though use of jurisdictional means 
may be involved in the offering. It is assumed in these sit- 
uations that the distribution is to be effected in a manner 
which will resuJt in the securities coming to rest abroad. 
On the other hand, a distribution of securities by a United 
States corporat’~n, through the facilities of Canadian 
Stock Exchanges may be expected to flow into the hands 
of American investors and may therefore be subject to 
registration. Similarly, a public offering specifically di- 
rected toward American nationals abroad, including serv- 
icemen, would be regarded as subject to registration. Apart 
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from such situations, however, it is immaterial whether the 
offering originates from within or outside of the United 
States, whether domestic or foreign broker-dealers are in- 
volved and whether the actual mechanies of the distribu- 
tion are effected within the United States, so long as the 
offering is made under circumstances reasonably designed 
to preclude distribution or redistribution of the securities 
within, or to nationals of, the United States. 

Active trading in the United States of the securities 
subject tc the offering during or shortly after the distribu- 
tion abroad may raise a question whether a portion of the 
distribution was in fact being made by means of such trad- 
ing. However, absent such a situation, if a distribution of 
securities by a United States corporation is made abroad 
without registration in reliance upon the foregoing inter- 
pretation of the Act, dealers may trade in other securities 
of the same elis in the United States without regard to 
the time limitations of the dealer’s exemptions in section 
4(1). 

The Task Force also suggests that the Com: ission’s 
statement extend to simultaneous private placements in 
this country of a security bein; offered abroad. This spe- 
cifically concerns the application of the exemption from 
registration provided yy the second clause of section 4(1) 
of the Act for ‘‘transactions by sn issuer not involving any 
public offering,’’ the requirement: fe- which were discussed 
in detail in Seeurities Act Release No. 4552 (27 FR. 11316, 
November 16, 1962). Generally, transactions otherwise 
meeting the requirements of this exemption need not be 
integrated with simuitai.e.3 offerings being made abroad 
and, therefore, are noi «.! sect to the registration require- 
ments of the Act solely because a foreign offering is being 
made concurrently with the American private placement 


which otherwise meets the standards of the exemption. 
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Il. The applicability of Section 15(a) of the Securities 
Exchange Act of 1934 to Voreign U nde rwriters. Generally 
speaking, section 15(a) o: the Securities Exchange Act of 
1934 makes it unlawful for any broker or dealer to use the 
mails or instrumentalities of interstate commerce, includ 
ing commerce between the United States and any foreign 
country, to engage in securities transactions otherwise than 
on a national securities exchange unless he is registered 
with the Commission. However, if a foreign broker-dealer, 
participating as an underwriter in a distribution of Amer- 
ican securities being made abroad, or being made both 
abroad and in the United States, limits his activities to (1) 
taking down securities which he sells outside the jurisdic- 
tion of the United States to persons other than American 
nationals, and (2) participating solely through his mem- 
bership in the underwriting syndicate in activities of the 
syndicate in the United States such as sales to selling 
group members, stabilizing, over-allotment, and group 
sales, which activities are carried out for the syndicate 
by a managing underwriter or underwriters who are 
registered with the Commission, then the Commission will 
generally raise no objection if the foreign broker-dealer 
performs these limited functions without registration as a 
broker-dealer under section 15 of the Act. 

If a foreign broker-dealer limits his securities activities 
in areas subject to the jurisdiction of the United States in 
the manner described above, then he could participate in 
any number of such distributions, assuming that he does 
not engage in such other activities which require registra- 
tion. Such other activities would include either selling 
securities into the Urited States or purchasing securities 
in the United States for sale to American investors abroad. 


[sEaL] OrvaL L. Dvusots, 
Secretary. 
JuLy 9, 1964. 


[F.R. Doc. 64—7236; Filed, July 21, 1964, 8:46 a.m.] 


Affidavit of Service by Mail 
In re: 


Howard Bersch ve Drexel “trestone, Inc., etc. 


State of New York 
County of New York, ss.: 


Harry Minott 


’ 
being duly swoyn poses and yp s, that os" is over 18,7 ears of age. 
That on ee mai a 4k, 197057, he served XS copies of the 
within Brief . in the above named matter 
on the following counsel by enclosing said three copies in a securely 
sealed postpaid wrapper addressed as follows: 

_Silverman & Harnes, Esqs. 


Attorneys for Plaintiff-Appellee 
75 Rockefeller Plaza 
NewYork, N.Y.—10019 


Wachtell, Lipton, Rosen & Katz, Esqs. 
yore for Defendant=Appellant I.0.5-,Ltd. 


299 Park Avenue 
New York, NeY. 10017 


Gold, Farrell & Marks, E3qS~e 


Attorneys for Defendant-Appellant Bernard Cornfeld 
595 Madison Avenue 
New York, NeYe 10022 


and depositingAame inzhe afFciade- and depositing same at the Post Office 
j clusive-cqgre and located at Howard and Lafayette 
i j Post Streets, New York, N. Y. 10013. 


hae 


New York. 


Sworn to eo ty othe 
day of oe OE. 
Jack A. MESSINA 


Notary Public, State of New York 
No. 30-2673500 
Qualified in Nassau County 
Cert. Filed in New York County 
Commission Expires March 30, 1975 
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